© 0O N oo o B~ W N -

N DD D N D DD DD DN P PP PR, PR
co N o o A W N PP O ©O 00O N OO 0o A~ W N+, O

Case 4:74-cv-00090-DCB Document 1668-1 Filed 09/10/14 Page 1 of 24

RUSING LOPEZ & LIZARDI, P.L.L.C.
6363 North Swan Road, Suite 151

Tucson, Arizona 85718

Telephone: (520) 792-4800

Facsimile: (520)529-4262

J. William Brammer, Jr. (State Bar No. 002079)
wbrammer@rllaz.com

Oscar S. Lizardi (State Bar No. 016626)
olizardi@rllaz.com

Michael J. Rusing (State Bar No. 006617)
mrusing@rllaz.com

Patricia V. Waterkotte (State Bar No. 029231)
pvictory@rllaz.com

Attorneys for Tucson Unified School District No. One, et al.
IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ARIZONA

Roy and Josie Fisher, et al.,
Plaintiffs
V.
United States of America,
Plaintiff-Intervenor,
V.
Anita Lohr, et al.,
Defendants,
and
Sidney L. Sutton, et al.,

Defendants-Intervenors,

Maria Mendoza, et al.
Plaintiffs,
United States of America,
Plaintiff-Intervenor,
V.
Tucson Unified School District No. One, et al.

Defendants.

CV 74-90 TUC DCB
(Lead Case)

DECLARATION OF SAMUEL
BROWN RE: OBJECTION TO
THIRD AMENDED REPORT
AND RECOMMENDATION
RELATING TO EVALUATING
TEACHERS AND PRINCIPALS
(ECF 1666)

CV 74-204 TUC DCB
(Consolidated Case)
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I, Samuel Brown, declare under penalty of perjury that the following statements are
true:

1. | am above the age of 18 and am competent to make this Declaration. This
declaration is based upon my personal knowledge, information and belief.

2. | am the Desegregation Director for Defendant Tucson Unified School
District No. One (“TUSD”) and have held this position since February 2012.

3. | was personally involved in the negotiations of the USP and acted as one of
TUSD’s representatives during those negotiations. Special Master Hawley was not a party
to the USP negotiations.

4. During the Spring Semester of 2013, TUSD conducted the review and
assessment of the items in USP § IV.H.1" and adopted new principal and teacher evaluation
procedures. This effort was led by Maria Menconi, former TUSD Deputy Superintendent,
and John Pedicone, TUSD’s former Superintendent. ECF 1666-8 at 7-8 is a true and
correct copy of email communications forwarded to me by Maria Menconi on May 3, 2013

between herself, John Pedicone and the Special Master.

' USP § IV.H.1 states:

H. Evaluation

1. By July 1, 2013, the District shall review, amend as appropriate, and adopt teacher and
principal evaluation instruments to ensure that such evaluations, in addition to
requirements of State law and other measures the District deems appropriate, give
adequate weight to:

(i) an assessment of

() teacher efforts to include, engage, and support students from diverse racial, ethnic,
cultural, and linguistic backgrounds using culturally responsive pedagogy and

(1) efforts by principals to create school conditions, processes, and practices that support
learning for racially, ethnically, culturally and linguistically diverse students;

(if) teacher and principal use of classroom and school-level data to improve student
outcomes, target interventions, and perform self-monitoring; and

(iii) aggregated responses from student and teacher surveys to be developed by the District,
protecting the anonymity of survey respondents.

These elements shall be included in any future teacher and principal evaluation instruments
that may be implemented. All teachers and principals shall be evaluated using the same
instruments, as appropriate to their position. [USP 1V.H.1](emphasis added).
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5. In May 2013, TUSD communicated to the Special Master that it believed it
had complied with USP § IV.H.1. ECF 1666-8 at 9-11 is a true and correct copy of an
email from TUSD’s former legal counsel, Heather Gaines, to the Special Master that | was
“Cc”d on dated May 6, 2013. | never received a reply to that email from the Special Master
suggesting he disagreed that TUSD had complied with the teacher and principal evaluation
procedures provisions in the USP.

6. On May 9, 2013, TUSD provided the parties and the Special Master a detailed
memorandum and information about the District’s teacher evaluation process for the 2013-
2014 school year. ECF 1666-8 at 12 through ECF 1666-9 at 143 is a true and correct copy
of an email from Heather Gaines, to the Special Master and Plaintiffs that | was “Cc”d on
dated May 9, 2013.

7. On May 13, 2013, | met with the Special Master to discuss the information
provided for the teacher and principal evaluation processes. Richard Foster (TUSD
Program Coordinator), Maria Manconi and Heather Gaines also were present at this
meeting. The Special Master did not direct TUSD to prepare two additional USP plans for
principal and teacher evaluations during this meeting.

8. On May 14, 2013, TUSD provided the Special Master and the Plaintiffs with
a detailed memorandum regarding TUSD’s compliance with USP § IV.H.1 in relation to
teacher evaluations. ECF 1666-9 at ECF 144-149 is a true and correct copy of an email
from Heather Gaines, to the Special Master and Plaintiffs that | was “Cc”d on dated May
14, 2013 along with detailed memorandum attached thereto.

9. On May 15, 2013, TUSD provided the Special Master with the Principal
Evaluation Process. ECF 1666-8 at 150-197 is a true and correct copy of an email from
Heather Gaines to the Special Master that | was “Cc”d on dated May 15, 2013.

10.  In July 2013, TUSD reported to the Special Master and Plaintiffs that TUSD
had complied with USP § IV.H.1. ECF 1666-6 at 1-3; ECF 1666-10 at 1-3 is a true and
correct copy of an excerpt from TUSD’s Unitary Status Plan Status Report that TUSD




Rusing Lopez & Lizardi, P.L.L.C
6363 North Swan Road, Suite 151

Tucson, Arizona 85718
Telephone: (520) 792-4800

© 0O N oo o B~ wWw N -

N DD D N D DD DD DN P PP PR, R, PR
co N o o A W N PP O ©O 00O N OO 0o~ W N+, O

Case 4:74-cv-00090-DCB Document 1668-1 Filed 09/10/14 Page 4 of 24

provided to the Special Master and Plaintiffs in July 2013 regarding its compliance with the
teacher and principal evaluations provisions.

11. During the fall of 2013, District personnel, including Tsuru Bailey-Jones and
Steve Holmes, worked on the Supportive and Inclusive Learning model and began ongoing
District-wide SAIL training. Attached hereto as Exhibit A is a true and correct copy of the
SAIL training materials.

12.  On September 8, 2013, | received an email from the Special Master noting
that “[t]he teacher and principal evaluation processes have not been shared and therefore
need to be specified by the District for comment and review.” ECF 1666-10 at 12-13 is a
true and correct copy of that email.

13.  On October 11, 2013, | sent an email to the Special Master and the parties
advising that TUSD planned to provide revisions to its principal and teacher evaluations in
April 2014, at the earliest. This email was sent in the context of TUSD’s understanding and
plain reading of the USP that does not require a “plan”. As a parenthetical, | noted that a
“deadline” for principal and teacher evaluations was understood by TUSD to mean the
deadline to perform new revisions in accordance with the USP language. Nowhere in this
email did I (or TUSD) assent to creating a plan, or a costly and time-consuming USP § 1.D.I
review. ECF 1666-9; ECF1666-10 at 14-15 is a true and correct copy of that email.

14. In early October, | met with the Special Master in Tucson on several issues,
including principal and teacher evaluations. Richard Foster, a TUSD program coordinator,
also was present at this meeting. During that meeting, Mr. Foster and | confirmed our
shared understanding that separate “plans” which were not required by the language of the
USP would not be submitted to the Plaintiffs and Special Master for § I1.D.1 review. See
Declaration of Richard Foster.

15. Following this meeting, on October 18, 2013, the Special Master sent an email
to the parties with a memorandum of timelines for “developing plans for implementing
numerous provisions of the USP” regarding the most recent discussions between the parties.

Although the October 18, 2013 memo included “Principal evaluation procedures” and
4
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“Teacher evaluation procedures” on the list of §I.D.1 items, the Special Master’s email
transmitting that memo clarified that those evaluation procedures were not plans and are not
subject to USP 81.D.1 review, but rather were monitored by the IC. A true and correct copy
of the Special Master’s October 18, 2013 email and memo. ECF 1666-10 at 16-21. That
email stated “[t]he review of [revisions to the] teacher and principal evaluation is described
as procedure, what will be involved, when, etc. The IC will monitor the content and report
to the Plaintiffs accordingly.” This is consistent with the plain language, and a plain
reading, of the USP, which does not require a plan. Where a plan is required by the USP,
the USP clearly so specifies.?

16.  In November 2013, | discussed the status of principal and teacher evaluations
with the Special Master on the telephone, and confirmed our shared understanding that
principal and teacher evaluations were not a “plan” nor were they subject to §1.D.1 review.

17.  In accordance with this understanding, in January 2014, TUSD reported in its
Annual Report (ECF 1549-1) regarding its compliance with 8 IV.H.1, and that the review
required by the USP was completed:

During SY 2012-13, the District worked to revise the teacher and principal
evaluation instruments for compliance with recently enacted state law as well
as the USP. The District has performed an annual school quality survey for a
number of years. A summary of which is categorized by race and ethnicity in
Appendix 42 presents, in part, a summary of the survey data for SY 2012-13
from students, broken down by ethnicity. This data can be found in more
detail at: https://tusdstats.tusd1.org/paweb/Utility/SQS/SQS_Summary.aspx.

A true and correct copy of the relevant portions of TUSD’s January 2014 Annual Report
(ECF 1549-1, p.36 of 73 and ECF 1552, Appendix 42, pp.1-146) may be found within the
R&R. ECF 1666-10 at 22-23 and 24-170 respectively.

2 See, e.g., ECF 1450 at 8§ I1.E.3 (“shall develop...a Magnet School Plan”); § IV.G (“the

District shall develop a plan [regarding Reduction in Force]”); 8 V.A.2.c (“shall develop the

ALE Access and Recruitment Plan”); § V.E.2.b (“shall develop a plan [regarding Dropout

Prevention and Retention]”); 8 IX.A.3 (“shall develop a multi-year plan for facilities repairs

and improvements™); § 1X.B.3 (“the District shall develop a multi-year Technology Plan”).
5
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18.  In January 2014, a TUSD committee led by Richard Foster worked with a

consultant from the Danielson group to analyze TUSD’s evaluation instruments.

19.  In February 2014, TUSD again provided the Plaintiffs and Special Master
with notice of the completed status of compliance with USP § IV.H.1. This notice was
provided in TUSD’s January 2014 USP Status Report 2, which reported the implementation
status of USP and USP-related activities from July 2013 through December 31, 2013, and
included descriptions of activities to be performed between January and July 2014. ECF

1666-6 at 4-5; ECF 1666-10 at 171-173.

20.  On March 3, 2014, the Mendoza Plaintiffs and the Fisher Plaintiffs submitted
requests for information and objections regarding TUSD’s January 2014 Annual Report
pursuant to USP § X.E.3. No objections or issues were raised by the Plaintiffs with respect
to either the Teacher Evaluation Process or the Principal Evaluation Process as described
the Annual Report. No objections or issues were raised by the Plaintiffs with respect to

TUSD?’s reporting that its compliance with USP 8§ IV.H.1 was complete.

21. TUSD considers review and evaluation of teacher and principal evaluation
instruments to be an important and ongoing activity, and will continue to report on its
efforts in the Annual Reports and other status reports as appropriate. However, | disagree
that additional non-USP specified “action plans” are required, unless there is express
consent of all parties, and court approval, neither of which occurred in this instance.. Where
a plan is required by the USP, the USP clearly says so and specifies the required
components of the plan. See, e.g., footnote 1. Indeed, it does not seem practical or wise to
demand that TUSD develop plans not required by the USP. Without USP language
requiring a plan and listing its required components, TUSD cannot know how to develop a
USP-compliant plan, and there is no appropriate standard of review for the Special Master
or the Court to determine whether such an unspecified plan is USP-compliant. The USP

language specifying when a plan is or is not required must be followed and not modified,
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because the USP is TUSD’s roadmap to unitary status; changing major requirements in the

middle of the compliance process only hinders TUSD’s ability to achieve unitary status.

[ declare under penalty of perjury under the laws of the United States of America

that the foregoing is true and correct.

DATED this ?F’b\/ day of September, 2014.

ST e

Wrﬁ’wn
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EXHIBIT A



Case 4:74-cv-00090-DCB Document 1668-1 Filed 09/10/14 Page 9 of 24



Case 4:74-cv-00090-DCB Document 1668-1 Filed 09/10/14 Page 10 of 24



Case 4:74-cv-00090-DCB Document 1668-1 Filed 09/10/14 Page 11 of 24



Case 4:74-cv-00090-DCB Document 1668-1 Filed 09/10/14 Page 12 of 24



Case 4:74-cv-00090-DCB Document 1668-1 Filed 09/10/14 Page 13 of 24



Case 4:74-cv-00090-DCB Document 1668-1 Filed 09/10/14 Page 14 of 24



Case 4:74-cv-00090-DCB Document 1668-1 Filed 09/10/14 Page 15 of 24



Case 4:74-cv-00090-DCB Document 1668-1 Filed 09/10/14 Page 16 of 24



Case 4:74-cv-00090-DCB Document 1668-1 Filed 09/10/14 Page 17 of 24



Case 4:74-cv-00090-DCB Document 1668-1 Filed 09/10/14 Page 18 of 24



Case 4:74-cv-00090-DCB Document 1668-1 Filed 09/10/14 Page 19 of 24



Case 4:74-cv-00090-DCB Document 1668-1 Filed 09/10/14 Page 20 of 24



Case 4:74-cv-00090-DCB Document 1668-1 Filed 09/10/14 Page 21 of 24



Case 4:74-cv-00090-DCB Document 1668-1 Filed 09/10/14 Page 22 of 24



Case 4:74-cv-00090-DCB Document 1668-1 Filed 09/10/14 Page 23 of 24



Case 4:74-cv-00090-DCB Document 1668-1 Filed 09/10/14 Page 24 of 24





