
Case 4:74-cv-00090-DCB   Document 1518-2   Filed 12/13/13   Page 188 of 193

Exhibit E -- Part 3

Case 4:74-cv-00090-DCB   Document 1645-10   Filed 08/13/14   Page 1 of 202



Case 4:74-cv-00090-DCB   Document 1518-2   Filed 12/13/13   Page 189 of 193Case 4:74-cv-00090-DCB   Document 1645-10   Filed 08/13/14   Page 2 of 202



Case 4:74-cv-00090-DCB   Document 1518-2   Filed 12/13/13   Page 190 of 193Case 4:74-cv-00090-DCB   Document 1645-10   Filed 08/13/14   Page 3 of 202



Case 4:74-cv-00090-DCB   Document 1518-2   Filed 12/13/13   Page 191 of 193Case 4:74-cv-00090-DCB   Document 1645-10   Filed 08/13/14   Page 4 of 202



Case 4:74-cv-00090-DCB   Document 1518-2   Filed 12/13/13   Page 192 of 193Case 4:74-cv-00090-DCB   Document 1645-10   Filed 08/13/14   Page 5 of 202



Case 4:74-cv-00090-DCB   Document 1518-2   Filed 12/13/13   Page 193 of 193Case 4:74-cv-00090-DCB   Document 1645-10   Filed 08/13/14   Page 6 of 202



 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

RUSING LOPEZ & LIZARDI, P.L.L.C. 
6363 North Swan Road, Suite 151 
Tucson, Arizona 85718 
Telephone: (520) 792-4800 
Facsimile: (520)529-4262 

J. William Brammer (State Bar No. 002079) 
wbrammer@rllaz.com 
Oscar S. Lizardi (State Bar No. 016626) 
olizardi@rllaz.com 
Michael J. Rusing (State Bar No. 006617) 
mrusing@rllaz.com 
Patricia V. Waterkotte (State Bar No. 029231) 
pvictory@rllaz.com 
Attorneys for Tucson Unified School District No. One, et al. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ARIZONA 

Roy and Josie Fisher, et al., 

Plaintiffs

v. 

United States of America, 

Plaintiff-Intervenor,

v. 

Anita Lohr, et al., 

Defendants,

and 

Sidney L. Sutton, et al., 

Defendants-Intervenors,

 
CV 74-90 TUC DCB 
(Lead Case) 
 
 
AFFIDAVIT OF JULIET KING, 
Ph.D. 
 
CV 74-204 TUC DCB 
(Consolidated Case) 
 

Maria Mendoza, et al. 

Plaintiffs,

United States of America, 

Plaintiff-Intervenor,

v. 

Tucson Unified School District No. One, et al. 

Defendants.
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School Location 9th grade 
seats

Student 
count

% unrep %frl Eligibility to 
Apply

Admissions Criteria Notes Fee

2. Thomas 
Jefferson High 
School for 
Science and 
Technology  
(highlighted in 
ES)

Fairfax Co, VA 480 out of 
3300

1792 4 2 Live in regional 
area; Alg 1 or 
higher

Take test in math and reading;  
Semifinalists determined by 
GPA(3.0) and overall test scores 
(65/100) and math score(30/50); 
2 Essays (25%); 2 Teacher 
recommendations; Student 
information sheet comprise final 
components

2/3's of students need 
remediation; New to 
geog can apply in 
summer; test prep 
handbook ‐ use Pearson; 
over 3000 applicants; 
Requires 3 reviewers.  
Admissions handled by 
sep. office Semi‐finalists 
= 1500

Yes ‐ process; 

4. University 
High School

TUSD AZ 245 934 37 15 50 point system ‐ based on test 
scores and 2 semester GPA in 
core classes

30. Pine View 
(ES school)

Sarasota SD FL 242 2170 6 9 Residency; min 
score on IQ test

WISCIII, Woodcock Johnson; 
Renzulli required.    Report cards 
and achievement tests

Gate School; Private 
testing; Handled by 
District

7. Oxford 
Academy (ES 
school)

Cypress CA 199 out of 
approximate

ly 700 
applicants

731 16 27 District Residency; 
2.5 total GPA over 
2 years.  No grades 
below C. Meeting 
CST in math/ 
eng.Must take pre‐
Alg or Alg

Oxford Entrance test (4 hours) ‐ 
Eng, Math, essay.  Created by 
teachers and Standards based.  
Scores rank ordered by geog.

Main entry point is 7th 
grade.  Test prepping

31. Whitney 
High

ABC Unified CA 176 1022 14 15 based on space 
availability

2.5 GPA; Standardized test 
scores; writing sample

MS entry

27. Academic 
Magnet

Charleston CSD 
SC

165 606 13 7 District Residency; 
Algebra 1; 85%ile 
in reading and 
math ‐ Explore

grades in core subjects; writing 
sample; teacher recs

$10 to take 
test if not in 
District

33. Carnegie 
Vanguard

Houston ISD TX 156 426 47 22 Stanford 10 and Naglieri; Teacher 
recs; 7th grade report card

GATE students do not 
test; contact for criteria

16.Design 
&Architecture 
Senior High

Yonkers SD, NY 142 508 68 35 Audition, portfolio, sketchbook, 
interview

specialized
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School Location 9th grade 
seats

Student count % unrep %frl Eligibility to Apply Admissions Criteria Notes Fee

32. Loveless 
Academic 
Magnet

Montgomery 
SD AL

138 445 34 10 Algebra 1 Personal Interview; attendance; 
academic grades

25. High School 
for Dual 
Language & 
Asian Studies

NY City, NY 117 324 11 NA residency; 50% 
chinese 
proficiency, 50% 
english proficiency

core class scores; standardized 
tests; attendance; writing sample

specialized

3. School of 
Science and 
Engineering 
Magnet 

Dallas Texas 105 407 77 60 District Residency; 
GPA(80) Score 
above 65 per on 
ITBS; Stan9

2 hour English exam (40%); math 
exam (40%); essay and interview 
(20%)

No information on 
rubrics; All district  
magnet schools have 
entrance requirements 
on Readistep

8. Pacific 
Collegiate 
School

Santa Cruz CA 87 475 13 NA Charter school ‐ lottery

34. 
International 
Community 
School

Lake Wash SD 
WA

77 380 3 NA lottery MS entry

6. BASIS Tucson  Tucson AZ 69 165 27 NA No criteria ‐ Charter school Steep decline in 
graduating class over 4 
years

10. High 
Technology 
High School

Monmouth CSD 
NJ

69 258 4 2 District residency; 
attend info. 
Session

min 75 points to qualify ‐ GPA in 
core subjects and District 
standards based exam

1 of 4 career academies

1. School for the 
Talented and 
Gifted 

Dallas Texas 65 260 50 32 Residency in 
district

Min on National Assessment (82); 
GPA from 2 semesters (82); 
82/100 portfolio ‐ essay on topic; 
resume; project description; 
grades for 7th and Fall 8th; top 20 
students selected on merit; rest 
filtered through geog

GPA and test minimums 
are similar; All district  
magnet schools have 
entrance requirements 
on Readistep
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School Location 9th grade 
seats

Student count % unrep %frl Eligibility to Apply Admissions Criteria Notes Fee

IMSA Chicago Il none ‐ 10th 
grade

200‐250 13 ng test scores ‐ reviewed by 
Committee; 100 "outsiders" 
review apps with ruric.  5 
admissions counselors ‐ 16 
people handle app

time‐consuming

School without 
walls (SWW)

DC 470‐500 70 20 3.0 gpa in 7th and 
8th grade;  7th 
grade reading, 
writing, math 
assessments used 
as screens.

  67% given SWW test (adapted 
from outside assessments). 200 
applicants interviewed by school 
panel as finalists

 time‐consuming

Central High 
School Magnet

Louisville KY 300 out of 
900

Historically Af‐
Am school.     

87%

writing sample; 
recommendations;  transcript; 
test scores. Review by teacher 
committee

Career Magnet  academy ‐
students graduate with 
certifications ; not "top" 
school

Liberal Arts and 
Science 
Academy

Austin Tx 300 out of 
500‐600 
apps

880 27 20 5 part entrance rubric ‐ MS 
grades; teacher 
recommendations; test scores; 
school aptitude exam; and TAK 
scores; essays

Shares campus; approx 
66% of students come 
from 2 feeder magnets

Jones College 
Prep

Chicago Il 823 57 7th grade grades; standardized 
test scores; entrance exam ‐ 900 
points total ‐ 30% of seats 
awarded to top performers; 70% 
allocated based on scores relative 
to ses.  Placement selected by 
computer

1 of 5 selective HS in 
Chicago system.  
Centralized admissions 
process. Income criterion 
‐ higher affluence, higher 
scores needed.  
automated 

Benjamin 
Franklin High 
School

New Orleans, 
LA

280 out of 
700

30 grades and achievement test 
scores

Charter school. Under 
deseg order.  Graduates 
approx 140

Townsend 
Harris High

Queens NY 270 out of 
5000. 1200 

meet 
admissions

1100 18 40 Complicated screening 
processbased on NYC entrance 
test and screening criteria (e.g. 
geography)

Admissions handled as 
part of NYC magnet 
program

Bergen County 
Academies

Hackensack NJ 275 out of 
1450 

1050 8 7th and 8th grade report cards; 
state achievement tests; teacher 
recommendations; customize 
math and English assessments;  
500 app are interviewed.  Use 
geographic criteria

School comprised of 7 
magnet academies.  Ad 
criteria differs for each 
one
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7/30/2013 4:47:00 PM 
 
UHSresponsetoMendoza 
 

(1)     The USP expressly states (on page 30 in Section V, A, 5, a) that the District “shall consult with an 
expert regarding the use of multiple measures (e.g., essays; characteristics of the student’s school; 
student’s background, including race, ethnicity and socioeconomic status ) for admission to similar 
programs…” 

 
No reference is made in the description of the working group’s process to consultation with such an 
expert.  Did it occur and, if so, who was the expert and what advice was given?  (We see the reference to 
consultation with an expert (Dr. Lannie Kanevsky ) out of Canada who has been studying resiliency and 
motivation but do not understand his area of expertise to be that which is expressly required by the 
USP.) 

 
Re-drafting the UHS admissions policy is in process and we have not finished consultation with all experts.  We 
have identified and made arrangements to consult with Dr.  Chester Finn and Dr. Jessica Hockett – authors of 
the book “Exam Schools” with respect to their research of 165 schools nation-wide with selective admissions 
policies.  In their study, Dr. Finn and Dr. Hockett examined admissions policies and processes of many 
schools, including the 11 case-studies described in their book.  In our discussions with these consultants, we 
will gather information about the use multiple measures, discuss “best practices”, and what their research 
suggests about the proposed addition of an academic resiliency scale.   
Due to the tight timeline requirements of the USP to implement a measure this school year, we had to postpone 
the consultation with these experts while we researched and consulted with Dr. Kanevsky on the use of an 
academic resiliency scale.  This was a necessary first step in being able to implement revised procedures in the 
time-frame laid out by the District and USP.  
 
 
 

(2)     The USP expressly states (at the same cite set forth above) that the District shall review best practices 
used by other school districts in admitting students to similar programs. 

 
No reference is made in the description of the working group’s process to review of best practices or any 
review of processes followed elsewhere.   Did this occur and, if so, what practices were reviewed and 
what was the working group’s assessment of those practices (and were they included in its deliberations 
in any way, specifically with respect to the focus on resilience)? 

 
Given that final revisions to the USP were not completed until March 2013 and that the USP requires that 
amended procedures be implemented for incoming students 2014-2015 (for freshman this is Fall 2013),  the 
review of best practices and proposed admissions policy changes are being done concurrently for compliance.  
The application and admissions process for Freshman entering UHS in 2014-2015 occurs in the Fall 2013.  
There is not enough time to complete the research, consult, pilot new measures and implement new procedures  
in a consecutive order.  
 
 

(3)     The USP says the District “shall pilot these [new] admissions procedures for transfer students seeking 
to enter UHS during the 2013-14 school year and shall implement the amended procedures for all 
incoming students in the 2014-15 school year”  (again at the same cite set forth above, going from page 
30 to page 31). 
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With the delay in the development of the new admissions process beyond the April 1, 2013 date set in 
the USP, the District apparently decided to forego a pilot process for the first year (which should have 
been 2013-14) and apply the new admissions process to all incoming students immediately for the 2014-
15 school year.   Mendoza Plaintiffs do not necessarily object to such a change assuming the adoption of 
an admissions process that comports with the USP and full compliance with USP Section V, A, 5 but 
would like to know on what basis the District determined to forego a pilot test of the new admissions 
process and proceed immediately to full implementation.  

 
 
The pilot process was given up in order to meet the timelines set by the District and the USP.   Since the final 
revisions to the USP were not completed until March 2013, it was not possible to implement a new admissions 
process for students seeking to enter UHS during the 2013-2014 school year.  UHS sends out acceptance letters 
for freshman the first week of January.  The admissions process for incoming sophomores opened in May 
2013.  This did not allow enough time to conduct research, consult with experts, implement new admissions 
criteria, work with our site council and community, and inform applicants. Similarly, the application process for 
incoming Freshman for the 2014-2015 school year opens on August 1, 2013 and as a result we have had to 
forego any pilot process in order to meet the deadline set for implementation by the USP.  UHS would very 
much like to conduct a well-planned and executed pilot process for all proposed changes to the admissions 
policy but the current time frame established to research, consult, pilot and implement does not make it 
possible.   
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UHSresponseto83-JK (2) 
 
9/5/2013 9:44:00 AM 
 
 

(1)     The USP expressly states (on page 30 in Section V, A, 5, a) that the District “shall consult with an 
expert regarding the use of multiple measures (e.g., essays; characteristics of the student’s school; 
student’s background, including race, ethnicity and socioeconomic status) for admission to similar 
programs…” 

 
No reference is made in the description of the working group’s process to consultation with such an 
expert.  Did it occur and, if so, who was the expert and what advice was given?  (We see the reference to 
consultation with an expert (Dr. Lannie Kanevsky ) out of Canada who has been studying resiliency and 
motivation but do not understand his area of expertise to be that which is expressly required by the 
USP.) Did it occur and, if so, who was the expert and what advice was given?   

 
Principal Packard, A.P. Cislak, Ms. Taylor, the ALE Director, and Dr. King conducted interviews with both Dr. 
Finn and Dr. Hockett, co-authors of the study and published book “Exam Schools – Inside America’s Most 
Selective Public High Schools”.   Their  study, sponsored by the Thomas B. Fordham Institute and the Task 
Force on K-12 Education at Stanford University’s Hoover Institution,  identified and surveyed 165 high schools 
nation-wide that have student selection policies.  The survey findings and in-depth case studies of 11 schools 
are described in the book “Exam Schools.”  The interview protocol is attached.  
 
Key advice:  

• Using Multiple Measures is essential -  nothing should be based on 1 test score, creating a “do or die” 
situation 

• Avoid complacency about the admissions procedures – as Drs. Finn noted he was surprised at the level 
of complacency on the part of the schools with respect to analyzing and evaluating their admissions 
policy and Dr. Hockett noted that one of the best practices was to be reflective. 

• While admissions policies are important to look at, other aspects are important in attracting a diverse 
population.   

o Recruitment and Outreach: Both Finn and Hockett emphasized the importance of outreach, 
particularly through community organizations, to widen the application pool as well as providing 
summer programs. 

o Role of Feeder Schools:  Both Drs. Finn and Hockett reiterated the importance of feeder schools 
in building student preparedness.  As stated in their book ‘if attention focuses exclusively on the 
high school program without also addressing what happens to such kids in the “feeder” schools, 
it may amount to redistributing the current population high achievers rather than cultivating more 
of them’ (p. 199) 

• Create an educational system that builds incentives for students at all levels - offer enrichment programs, 
summer programs, and extra opportunities to learn things.  Involve families and teachers particularly for 
low income but smart students. 

• Open more schools of this type: Finn and Hockett conclude their book by suggesting that, given the 
limited supply of highly academic high schools, perhaps a solution is to have simply more of them.  As 
they write, “we see compelling reasons to include ample development of that model [high achieving 
whole schools] within the country’s broader strategies for addressing the dual challenges of advanced 
learning and learners, reasons that become even more compelling if selective schools can model what all 
high schools should one day be (pg.198)”. 

 
In addition, several additional experts were contacted and interviewed by Ms. Taylor (see Expert Analysis 
section in attached UHS admissions revision for more details). 
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(2)     The USP expressly states (at the same cite set forth above) that the District shall review best practices 
used by other school districts in admitting students to similar programs. 

 
No reference is made in the description of the working group’s process to review of best practices or any 
review of processes followed elsewhere.   Did this occur and, if so, what practices were reviewed and 
what was the working group’s assessment of those practices (and were they included in its deliberations 
in any way, specifically with respect to the focus on resilience)? 

 
An initial review was conducted that looked at the top-rated AP High Schools across the country (summarized 
in Exam Schools – Current practice section Review of top-rated AP High Schools).  It was clear from this 
review that schools used a variety of admissions criteria, that many used the same measures as UHS (test scores 
and grades), and that in several cases, the admissions process was much more competitive.  For example, it was 
surprising to see that many schools screened students (usually with a standardized test score) before they 
allowed them to take the entrance test.   Others relied on an extensive process involving personal essays, 
interviews and auditions.  
 
The findings from the initial review were supported by the published findings in the “Exam Schools – Inside 
America’s Most Selective Public High Schools”, written by Dr. Chester Finn and Dr. Jessica Hockett.  Their 
study found the “familiar indicators of academic performance or potential, notably grades, test scores, and 
teacher recommendations, were the primary criteria for admissions.   Out of 56 schools responding to their 
survey (response rate of 35%), for instance, 95% strongly or moderately emphasized a students’ prior academic 
record (e.g. grades), and 60% used scores from state or district administered tests, with an additional 45% using 
a standardized achievement test (e.g. CAT, ITBS, Stan 10).  Student essays were among the most emphasized 
“qualitative” criteria used (55%) followed by teacher recommendations (52%) (p. 39-40).   All eleven case 
study schools used these types of measures, and some employed additional variables to screen applicants or set 
minimal requirements for considering them (p. 162).   
 
The Finn-Hockett study categorized the diverse admissions processes among the 11 schools profiled into two 
categories – accordingly “each school’s admissions process tended either to rely either “primarily on the 
numbers or to emphasize a more holistic, student-by-student approach (p, 162)”.  Examples in their sample 
included Oxford Academy, Ben Franklin and Pine View (Gifted school) who used multiple measures 
quantitatively,  and those who used “complex (and sometimes secret) scoring rubrics, individual interviews, 
essays, and committee discussions” (e.g. Thomas Jefferson, Schools Without Walls, and Illinois Mathematics 
and Science Academy(IMSA).  However, even those that relied on a “holistic” approach used tests and grades 
as well.  
 
Entrance Tests used:  As noted above, almost all schools reviewed use some form of test.  The majority of tests 
used were achievement tests as opposed to an abilities test such as the CoGAT.   Although Drs. Finn and 
Hockett did not look at the type of tests used for the case studies,  the initial review and the Finn/Hockett study 
found that tests include state-assessments (CAT, ITBS), SAT/ACT scores, customized standards-based tests.   
No school was identified that uses the Cognitive Abilities Test (CogAT) for admissions.  However, as indicated 
in the supporting documentation, Pine View School for the Gifted uses well-known GATE tests such as the 
Renzulli, the WISC-III, and the Woodcock Johnson, and Carnegie Vanguard in Texas uses the Naglieri in 
conjunction with the Naglieri.    
 
 
Non-Academic and “subjective” (qualitative) assessments (personal essays, statements, teacher 
recommendations): While neither Dr. Finn nor Dr. Hockett knew of a school using a student motivation scale 
such as the one proposed,  Dr. Hockett noted that schools were interested in looking at ways to measure 
motivation.  She reported, for example, that IMSA was trying to use the types of classes students took as an 
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indicator of motivation, while other schools were focusing on a student’s interests and accomplishments (e.g. 
Thomas Jefferson’s use of personal essays).   The most common way, however, that schools were addressing 
this aspect was to use grades as a proxy indicator.   Based on these interviews, the UHS working group is 
comfortable with proceeding with piloting the CAIMI which is designed to directly measure a student’s 
motivation for learning. 
 
As a result of the deliberations with experts, UHS has identified two additional practices to pilot for incoming 
Sophomores this year.  The first is to develop an assessment that measures seven non-cognitive variables 
identified by Sedlacek and Brooks.  These researchers argue that there are seven factors, including a student’s 
self-concept, leadership, and nontraditional knowledge that are often not accounted for in college admissions 
processes,  particularly for African-American students. The UHS working group would like to look at these 
variables more closely and pilot a rubric or measurement tool.    

The second measure is to collect teacher recommendations. Both Drs. Finn and Hockett noted that while 
many schools collect teacher recommendations, few use them seriously.  They recommended that if teacher 
recommendations are used that they be evaluated using trained personnel and a pre-determined rubric. (For 
supporting documentation on all of these measures see the attached UHS admissions revisions and appendices) 
 
 
 

(3)     The USP says the District “shall pilot these [new] admissions procedures for transfer students seeking 
to enter UHS during the 2013-14 school year and shall implement the amended procedures for all 
incoming students in the 2014-15 school year”  (again at the same cite set forth above, going from page 
30 to page 31). 

 
With the delay in the development of the new admissions process beyond the April 1, 2013 date set in 
the USP, the District apparently decided to forego a pilot process for the first year (which should have 
been 2013-14) and apply the new admissions process to all incoming students immediately for the 2014-
15 school year.   Mendoza Plaintiffs do not necessarily object to such a change assuming the adoption of 
an admissions process that comports with the USP and full compliance with USP Section V, A, 5 but 
would like to know on what basis the District determined to forego a pilot test of the new admissions 
process and proceed immediately to full implementation.  

 
 
The pilot process was given up in order to meet the timelines set by the District and the USP.   Since the final 
revisions to the USP were not completed until March 2013, it was not possible to implement a new admissions 
process for students seeking to enter UHS during the 2013-2014 school year.  UHS sends out acceptance letters 
for freshman the first week of January.  The admissions process for incoming sophomores opened in May 
2013.  This did not allow enough time to conduct research, consult with experts, implement new admissions 
criteria, work with our site council and community, and inform applicants. Similarly, the application process for 
incoming Freshman for the 2014-2015 school year opened on August 1, 2013.  The plan for the piloting and 
application of  a new admissions process for the 2014-2015 Freshman and Sophomores classes is attached and 
details the implementation and piloting of all proposed new measures (see attached UHS admissions revision).  
 
 
(4) What do we know about the implications of varying weights/points?  This is a relatively easy simulation to 
do with the existing student population 
 
A dataset of 2127 student test scores and GPAs for the past three years was created to address this question.  
Currently the weight given for GPA and test scores is split at 67% and 33% respectively with GPA weighted 
higher.  The tables below look at the mean percentage of possible test or GPA points received for students that 
met or do not meet the admissions criteria.    As shown, the mean percentage of possible points by ethnicity is 
similar for all students who meet the admissions criteria.  For those students who do not meet however, the 
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mean percentage of possible points received by the test scores is significantly lower for African Americans, and 
Hispanics.  As a result, varying the weights and points between GPA and test scores would not impact the 
distribution across sub-populations.   
 
 
Summary Table of Means Meets 
N=552 (No missing data in dep. var. list) 
Ethnicity TEST_PER GPA_PER TOTAL_PE 
    
G_1:1 89.09 92.67 114.83 
G_2:2 84.26 90.28 110.50 
G_3:3 86.68 91.90 112.98 
G_4:4 88.89 88.89 112.00 
G_5:5 89.80 93.54 115.84 
G_6:6 93.72 93.96 118.26 
All Grps 88.43 92.45 114.32 
 
 
Summary Table of Means Do not meet 
N=1575 (No missing data in dep. var. list) 
Ethnicity TEST_PER TEST_PER GPA_PER GPA_PER TOTAL_PE TOTAL_PE 
 Means N Means N Means N 
G_1:1 28.42 382 46.92 382 49.13 382 
G_2:2 11.44 101 44.33 101 38.10 101 
G_3:3 17.20 956 44.68 956 41.46 956 
G_4:4 15.37 47 17.49 47 20.89 47 
G_5:5 18.46 59 59.42 59 52.75 59 
G_6:6 24.82 30 50.56 30 49.80 30 
All Grps 19.69 1575 45.05 1575 43.07 1575 
 
 
(5)  Grades are pretty good indicators of success. 
 
A student’s 9th grade GPA in core subjects was calculated and included in the data set.  A total of 1114 students 
had both 8th and 9th grade GPA.     The correlation between 8th grade calculated GPA and 9th grade GPA was 
0.53.   
 
(6) Resiliency, in theory, should be a good predictor.  Is there information on consequential validity of this 
measure? 
 
Robert Williams in his book review article for the Journal of Psychoeducational Assessment on the Children’s 
Academic Intrinsic Motivation Inventory (CAIMI) notes that “no consistent gender or racial differences were 
found in the CAIMI scores.  The only consistent group difference occurred across grade levels (Williams, 
Journal of Psychoeducational Assessment 1997 15:161).  We will check to see if there is any more recent 
research.  
 
 
(7) "the working group is proposing the use of an academic resiliency scale as an additive measure for student 
admissions – students will receive additional admissions points based on their resiliency towards the required 
number of 50.  Students will still need to meet the minimum of a 7 composite stanine on the CogAT and have a 
minimum GPA of 3.0 to receive admission points but adding the resiliency scale will assist students whose GPA 
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may not have been high enough to meet the required admission points."  
 
As the proposal says, it is meant to identify students who have the capability to achieve in challenging situations 
provided they get support. Adding the resiliency measure in this way seems to treat it an relatively unimportant. 
This proposal seems to not go very far and assumes that the validity of the CogAT measure is very high.  Is this 
what your expert recommended?  If the resiliency measure is valid, why not use it additively?  Evidence that the 
validity of the CogAT measure is very high.   
 
We are proposing to pilot the use of the resiliency measure and use it additively (see attached UHS admission 
revisions) . 
 
Dr. Lohman and the developers of the CogAT detail the evidence for the validity and reliability of the test in the 
“CogAT Form 6 Research Handbook” (Lohman & Hagen, 2002) and the “Cognitive Abilities Test Form 7 Research 
and Development Guide (Lohman, 2012).   [I can attach a scanned version of the chapters if necessary] 
 
 
(8) While I like the idea of the resiliency measure in principle, I would have expected the group to do 
more empirical work looking at weights, etc, and simulating the effect of different measures on student 
achievement at UHS.  And what is the correlation of CogAT scores and grades?  Is there a plan for how 
this new approach, whatever it is, will be evaluated? 
 
A primary purpose of the admissions criteria is to identify students who are prepared to complete the 
highly challenging and rigorous criteria of UHS classes as opposed to select only students who are going 
to be successful.  As a result, looking at different measures that determine student achievement at UHS is 
not currently the focus of the admissions revisions.  It is for this reason that the school is looking at 
multiple measures, such as a motivation scale that may capture a student’s motivation for learning that is 
not reflected in either test scores or grades.   
 
The correlation between CogAT scores and 9th grade grades for the sample size of 1114  is .31.  The low 
correlation indicates that the CogAT test and GPA are not measuring the same underlying abilities. 
 
Yes.  An evaluation of the use of the motivation scale will be completed as well an analysis of the impact 
of using the latest CogAT test version – version 7  for freshman admissions will be completed.  An 
evaluation plan with time-line will be drawn up.  
 
(9) ...the results of this “pilot” may be too late to influence the admissions for 2013-14. If the resiliency 
measure has evidence of consequential validity, it seems that the new measure should be used and that 
the possibility of changing the weights on current measures next year should be explored—as suggested 
above.  Should we assume that the pilot for transfer students will proceed? 
 
Yes.  UHS will pilot the use of any new measures for sophomores in the Spring of 2014.  Juniors and 
Seniors are not admitted under a weighting system. 
 
(10)  It is difficult to comment on the efficacy vel non of the proposed use of academic resiliency 
measures in admissions without knowing how that measure would impact actual admissions.  While the 
measure seems difficult to assess independent of confounding socioeconomic variables, its consideration 
is not inherently objectionable.  Rather than focusing on maintaining a high admissions bar, the Fisher 
Plaintiffs believe UHS would better direct its efforts at educating a broader spectrum of potentially high-
performing students by ensuring that the students it does admit receive the support they will need to 
succeed at UHS.   
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An efficacy study for all new instruments used for freshman and sophomore admissions will be 
conducted to determine its impact on actual admissions.    
 
As the table indicates, UHS has been increasingly successful at retaining students at UHS.  Student 
retention rates for instance rose from 83% in 2009-2010 to 90% in 2011-2012.   Anglo students tend to 
have lower retention rates than other students.  
 
UHS Retention for incoming 9th graders - EOY enrollment   
  2009-2010 2010-2011 2011-2012 
  9th 

enrolled 
Graduates 9th 

enrolled 
11th 
grade 

9th 
enrolled 

10th 
grade  

Anglo 126 101 125 103 129 117 
Af-Am 5 5 2 2 3 3 
Hisp 64 54 89 82 70 65 
Nat Am 3 3 2 2 0 0 
Asian 27 24 30 27 27 25 
multiple 9 9 6 6 14 10 
Total 234 196 254 222 243 220 
 
UHS agrees with the Fisher plaintiffs about the essential need of providing support services for all 
students.  Support services at the school currently include writing and math centers, a conference period 
where students can get individual assistance for 2 days a week,  tutoring, a dedicated counselor for each 
grade level and a peer mentoring program (“Penguin to penguin”).    With 100% of UHS students passing 
AIMS at the end of their sophomore year, a 100% graduation rate, and 100% of students attending a 
post-secondary institution (university or military),  all students who remain at UHS will succeed. 
 
 
(11) Like Professor Hawley, the Fisher Plaintiffs question the assumed validity of the CogAT.  The Fisher 
Plaintiffs believe that such testing instruments are culturally biased and serve as a de facto barrier to the 
representative admission of low SES AA and MA students to UHS. 
 
No assessment is without bias.  Dr.  Lohman, the developer of the CogAT, acknowledges this clearly when 
he writes that “the belief that one can measure reasoning ability in a way that eliminates the effects of 
culture is a recurring fallacy in measurement.  Culture permeates nearly all interactions with the 
environment (The Role of nonverbal ability tests in identifying Academically Gifted Students: An Aptitude 
Perspective, Lohman 2005.  Gifted Child Quarterly Vol 49, #2, pg. 115)”. 
 
 It is clear from the data above that African-American and Hispanic students perform less well on the 
CogAT than Whites, Asians, and Multi-race.  However, this finding alone does not necessarily mean that 
the test is invalid.  Lower student test performance may be due to other factors that are highly correlated 
with race/ethnicity such as geographical residence, income or feeder school.  Using regression 
techniques,  the analysis of the 2127 UHS applicants found that ethnicity explained 11% of the variance of 
the composite score percentile ranking, while the middle school attended explained 19% of the variance.    
This finding is consistent with that of Finn/Hockett, who note that the degree to which the feeder schools 
academically prepare children impacts what a high school can do in addressing diversity.  As Dr. Finn 
commented “it would be a whole lot easier if the feeder system was doing a better job to get students 
prepared”.   
 
Based on our findings above with respect to test scores and GPA, we will be completing additional 
analyses to better understand the factors that explain the lower performance among students and 
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develop strategies on how these can be remedied.  One advantage of the CogAT is that it is possible to 
build ability profiles of students to design interventions. 
 
 
(12) "In the discussion of the working group, the memo we were provided says (on page 4) that “some measure 
of resiliency or motivation may address the concerns that were raised related to GPA.”  It then references the 
work of Dr. Lannie Kanevsky and says that Dr. Kanevsky pointed the working group to Drs. Godfried (sic), in 
particular the Measure of Academic Intrinsic Motivation and the Children’s Academic Intrinsic Motivation 
Inventory (“CAIMI”) that they developed .  Based on our review, it appears that the referenced instruments 
measure motivation as distinct from “resilience.”  (This is based on a review of the web site of the publisher of 
the CAIMI, Psychological Assessment Resources, which states that the purpose of the CAIMI is to measure 
motivation for learning in general and across specific learning areas.)  It also appears from a review of the 
Sandoval-Hernandez and Cortes article cited by the District in the memo we were provided (at page 4) that 
motivation may be one factor to be considered in assessing resilience but that it is not coextensive with 
resilience.  What is meant by a “resiliency” test, how the District intends to identify and validate such a test, and 
how that test should factor into the overall admissions process?  Therefore, Mendoza Plaintiffs would like to 
better understand what it is that the District is seeking to measure (“resilience” or only the motivation factor 
within “resilience”) and whether it has been directed to any instruments besides those developed by Drs. 
Gottfried.   
 
Our discussion with Dr. Lannie Kanevsky provided a foundation for which to look at the concept of academic 
resiliency and begin to operationalize it. She explained how the concept of resiliency has been considered in the 
academic literature – either used “clinically” (e.g. to identify at-risk or vulnerable individuals who may require 
interventions or “positively” – to identify sources of strength and motivation.  This was helpful in considering 
what the value added would be within the admissions process,  as well as setting a direction for looking at 
various instruments that sought to identify strengths rather than deficits.   
 
This was supported by the study conducted by Sandoval-Hernandez and Cortes (Sandoval-Hernandez and 
Cortes – Factors and conditions that promote academic resilience:  A cross-country perspective).  As the 
Mendoza plaintiffs point out the model of academic resiliency proposed in this study is much larger than the 
proposed focus on motivation Their theoretical model encompasses four dimensions – the personal, family, 
school and community and in their study of the relationship between educational resiliency and academic 
achievement they use a variety of indicators to measure the impact of each dimension. Their model provided a 
basis for further defining academic resiliency to the student’s personal dimension and the two elements 
associated with it– self-confidence and effort/motivation in education – elements that they found in their study 
were strongly correlated with student achievement in reading. 
 
Dr. Lannie Kanevsky directed us to several resources beyond the Gottfrieds work, including Masten’s 
“Ordinary magic: resilience process in development”and the work of Catherine Dwerck who developed a 4 item 
inventory called Mindset.   
 
In addition, members of the working group looked at the published academic literature to find instruments that 
were designed to measure student motivation in academic settings and that emphasized positive strengths rather 
than vulnerabilities.  Other criteria included an instrument that had been used over a period of time in multiple 
educational settings and where reliability and validity had been looked at.  There were also practical 
considerations such as finding instruments that can be easily administered in groups and where scoring rubrics 
had been developed and tested.  Other possible instruments identified included the Student Motivation Wheel 
and Student Motivation Scale (cited in Martin & Marsh, Academic Resilience and the Four C’s:  Confidence, 
Control, Composure, and Commitment), the Resiliency Scales for Children & Adolescents (RSCA)  – a profile 
of person strengths, published by Pearson  and the Academic Motivation Scale developed in France by Robert 
Vallerand and translated extensively for use in other countries.  
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For the proposed implementation and use of the CAIMI in the admissions process see attached UHS admission 
revision. 
 
(13) Mendoza Plaintiffs reiterate that before they can agree to  the inclusion of “resilience” in the factors to be 
considered in the UHS admissions process, they need to better understand what the District intends to measure 
and how.    Further, as more fully explained by Dr. Hawley in his comments of August 8, before they can agree 
that “resilience” be added to the existing admissions process, the District needs to provide a more complete 
review and justification for the existing process.   
 
(13) Mendoza Plaintiffs reiterate that before they can agree to  the inclusion of “resilience” in the factors to be 
considered in the UHS admissions process, they need to better understand what the District intends to measure 
and how.    Further, as more fully explained by Dr. Hawley in his comments of August 8, before they can agree 
that “resilience” be added to the existing admissions process, the District needs to provide a more complete 
review and justification for the existing process.   
 
Please see UHS admission revisions for complete details on the proposed motivation scale and procedures for 
implementation.   
 
It is clear from the review of existing admission practices and discussions with experts that schools use a variety 
of measures for high school admissions, and that no school has devised a perfect system.   The inability for any 
one measure or sets of measures alone to improve diversity, whether one is doing it by the numbers or assessing 
student’s individual-by-individual, is also clear.  Schools with complex “holistic” approaches where student 
profiles are created from quantitative and qualitative data have proven to be no better at ensuring an ethnically 
diverse student body than those that use a “market-basket” of factors (e.g. test scores and grades).  This is due to 
the fact that improving diversity at an  “exam school” cannot be accomplished by focusing only on a school’s 
admission process.  For example, although incremental, UHS has seen an increase in the number of 8th grade 
Hispanic TUSD students qualifying for freshman admissions from 63 in 2010-2011 to 75 2012-2013  even 
though there have been on changes to the admissions criteria.    Much of this occurred because of better 
outreach and recruitment efforts – a factor that Finn/Hockett find both “more important and more challenging as 
they (or their districts) strive to ensure that their applicant pools are demographically diverse, reasonably 
representative of their communities and academically qualified”.  
 
The analysis conducted so far on the existing admissions criteria reveals that improvements should be made and 
additional measures piloted.  As noted there are disparities across ethnicities in terms of student test 
performance.  These will certainly be examined and addressed.  However the degree to which adjustments can 
be made while ensuring that students are adequately prepared for the challengeof highly rigorous and 
demanding curriculum cannot be determined without testing multiple types of measures.  It is for this reason 
that the District is proposing the use of additional measures, specifically the CAIMI (student motivation scale), 
a non-cognitive assessment, and the collection of teacher recommendations.  The use of these additional 
measures will be evaluated to determine whether they add value and improve the existing process.  
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RUSING LOPEZ & LIZARDI, P.L.L.C. 
6363 North Swan Road, Suite 151 
Tucson, Arizona 85718 
Telephone: (520) 792-4800 
Facsimile: (520)529-4262 

J. William Brammer (State Bar No. 002079) 
wbrammer@rllaz.com 
Oscar S. Lizardi (State Bar No. 016626) 
olizardi@rllaz.com 
Michael J. Rusing (State Bar No. 006617) 
mrusing@rllaz.com 
Patricia V. Waterkotte (State Bar No. 029231) 
pvictory@rllaz.com 
Attorneys for Tucson Unified School District No. One, et al. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ARIZONA 

Roy and Josie Fisher, et al., 

Plaintiffs

v. 

United States of America, 

Plaintiff-Intervenor,

v. 

Anita Lohr, et al., 

Defendants,

and 

Sidney L. Sutton, et al., 

Defendants-Intervenors,

 
CV 74-90 TUC DCB 
(Lead Case) 
 
 
AFFIDAVIT OF MARTHA G. 
TAYLOR 
 
CV 74-204 TUC DCB 
(Consolidated Case) 
 

Maria Mendoza, et al. 

Plaintiffs,

United States of America, 

Plaintiff-Intervenor,

v. 

Tucson Unified School District No. One, et al. 

Defendants.
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RUSING LOPEZ & LIZARDI, P.L.L.C. 
6363 North Swan Road, Suite 151 
Tucson, Arizona 85718 
Telephone: (520) 792-4800 
Facsimile: (520)529-4262 

J. William Brammer (State Bar No. 002079) 
wbrammer@rllaz.com 
Oscar S. Lizardi (State Bar No. 016626) 
olizardi@rllaz.com 
Michael J. Rusing (State Bar No. 006617) 
mrusing@rllaz.com 
Patricia V. Waterkotte (State Bar No. 029231) 
pvictory@rllaz.com 
Attorneys for Tucson Unified School District No. One, et al. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ARIZONA 

Roy and Josie Fisher, et al., 

Plaintiffs

v. 

United States of America, 

Plaintiff-Intervenor,

v. 

Anita Lohr, et al., 

Defendants,

and 

Sidney L. Sutton, et al., 

Defendants-Intervenors,

 
CV 74-90 TUC DCB 
(Lead Case) 
 
 
AFFIDAVIT OF R. DEAN 
PACKARD 
 
CV 74-204 TUC DCB 
(Consolidated Case) 
 

Maria Mendoza, et al. 

Plaintiffs,

United States of America, 

Plaintiff-Intervenor,

v. 

Tucson Unified School District No. One, et al. 

Defendants.
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RUSING LOPEZ & LIZARDI, P.L.L.C. 
6363 North Swan Road, Suite 151 
Tucson, Arizona 85718 
Telephone: (520) 792-4800 
Facsimile: (520)529-4262 

J. William Brammer (State Bar No. 002079) 
wbrammer@rllaz.com 
Oscar S. Lizardi (State Bar No. 016626) 
olizardi@rllaz.com 
Michael J. Rusing (State Bar No. 006617) 
mrusing@rllaz.com 
Patricia V. Waterkotte (State Bar No. 029231) 
pvictory@rllaz.com 
Attorneys for Tucson Unified School District No. One, et al. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ARIZONA 

Roy and Josie Fisher, et al., 

Plaintiffs

v. 

United States of America, 

Plaintiff-Intervenor,

v. 

Anita Lohr, et al., 

Defendants,

and 

Sidney L. Sutton, et al., 

Defendants-Intervenors,

 
CV 74-90 TUC DCB 
(Lead Case) 
 
 
AFFIDAVIT OF LISA ANNE 
SMITH 
 
CV 74-204 TUC DCB 
(Consolidated Case) 
 

Maria Mendoza, et al. 

Plaintiffs,

United States of America, 

Plaintiff-Intervenor,

v. 

Tucson Unified School District No. One, et al. 

Defendants.
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1

From: Smith, Lisa Anne <lasmith@dmyl.com>
Sent: Wednesday, November 13, 2013 9:44 PM
To: Willis D. Hawley; Nancy Ramirez-MALDEF; LoisD. Thompson; Jr.' 'Rubin Salter; Zoe 

Savitsky; Anurima Bhargava; Samuel Brown
Subject: Response to Mendoza objections to UHS admissions plan
Attachments: UHS Responses.docx; ATT00001.htm

Please see the attached document, which responds to the Mendoza objections to the UHS admissions plan. I will 
respond to the additional Fisher objections tomorrow.  
 
LisaAnne 
 
Sent from my iPhone 
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Mendoza Comments/Responses 
 
Mendoza Comments TUSD Responses 
… concerned about the District’s failure to comply with the 
USP’s express provisions relating to UHS, which mandated 
the creation of revised admissions procedures so that they 
could have been piloted for transfer students for the 2013‐14 
school year.  Having missed that opportunity, the District 
now has adopted a pilot admissions process for enrollment in 
2014‐15 for all entering freshmen and sophomores.   

We could not pilot this process for the sophomore admissions 
process in May 2013 when the USP was only approved in March 
2013.  The sophomore/Junior/Senior is a 3‐month process and 
applications are open in April.  Parents/Students must be informed 
late‐February in advance if changes are to occur in the admissions 
criteria.  As a result, we did adopt a pilot admissions process to 
meet this requirement.   
 

With respect to [the motivation] test, the Revision is 
incomplete.  It states that the CAIMI or “other relevant 
measures” will be employed but does not state the basis on 
which the decision to use some “other relevant measure” will 
be made.  Neither, in the form approved by the Governing 
Board, does it state what weight will be given to the results 
of this motivation test.1   Mendoza Plaintiffs believe that 
these omissions must be addressed.   

We added "other relevant measure" because of plaintiffs’

concerns that we would consider the use of the CAIMI only.  It was 

our intention to pilot the CAIMI this semester and then, based on 

our evaluation, determine its continued use.  If it fails to identify 

our targeted populations, we will consider other relevant 

measures for the Spring admissions process.  An evaluation plan 

will be completed by December 1 2013. 

The USP expressly states that the District “shall administer 
the appropriate UHS admission test(s) for all 7th grade 
students.”  The Revision does not confirm that this will occur.  
The District should be required to commit to this testing.  

We will administer the appropriate UHS admissions tests to all 7th

graders in the Spring of each school year.  

Plaintiffs and the Special Master questioned the weights 
assigned to CogAT scores and grades in the admissions 
process and suggested that an evaluation be undertaken to 
determine the correlations, if any, between (1) CogAT scores 
and the grades achieved by UHS students in their classes and 
(2) the GPAs of entering students and the grades they 
achieve in their UHS classes for the purpose of determining 
how strong each of these factors is as a predictor of success 
at UHS and/or whether the weights assigned to these factors 
should be modified.  In the Expert Reports attached to the 
final Revision, the same point is made.   Kenneth Bacon 
writes:  “I would urge you to analyze the correlation of the 
different elements of the admissions process  with student 
performance in the high school every year to determine their 
appropriate point values and inclusion in the process 
overall.”   
 
Such requirement, with results broken out by the race, 
ethnicity and ELL status of the students, should be expressly 
included in the Review section of the Revision 

As we have indicated before, correlations between the CogAT and 
student  ending  grades  at  UHS  indicate  that  there  is  no  direct 
correlation  with  students  that  score  below  a  9  stanine  on  the 
CogAT or  related  to GPA.   However  the  combination of  the  two 
scores  on  GPA  and  CogAT  scores  has  yielded  success  rates  on 
PSAT, SAT, ACT, AIMS, and AP test scores.   
 
We have also provided an analysis of 3 years of UHS applicant data 
that shows that simply adjusting the weights between grades and 
CogAT  scores will make  no  difference  in  outcomes  by  ethnicity.  
Right now,  all  ethnic  groups  receive  the  same  amount of points 
from GPA. UHS will establish an admissions committee  to  review 
the  admissions  process  and  evaluation  results.  Results  will  be 
broken out by  ethnicity  and  ELL  status,  as  required  for  all other 
Desegregation data.   The District agrees with, and will follow, the 
recommendation of Mr. Bacon  to “analyze  the correlation of  the 
different  elements  of  the  admissions  process    with  student 
performance  in  the  high  school  every  year  to  determine  their 
appropriate point values and  inclusion  in the process overall.”   As 
Mr.  Bacon  points  out  the most  efficient  approach  is  to  do  this 
analysis “every year.”  
 
The District again, however, questions looking at the admissions 
criteria solely with respect to “success” at UHS. We believe that 
this is a limit to accessibility and would rather focus on thinking 
about student’s preparedness for completing rigorous coursework, 
motivation to learn, and cognitive thinking skills to ensure their 
success.   
 

                                                            
1 An earlier, draft version suggested that “up to five points” would be added to a student’s score but no comparable reference is 
included in the final Revision.  This seems to be implied by Appendix J but it should be included as an explicit provision of the revised 
admissions process so that there is no confusion or debate later on with respect to how the results of the motivation test are being 
used.  The language has been restored. 
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The experts noted inconsistency in the treatment of the 
weight to be given advanced courses such as honors or pre‐
AP for the purposes of an admission score and suggested that 
the inconsistencies should be resolved.  Mendoza Plaintiffs 
object to any resolution of this inconsistency that results in 
additional weight being given for such courses at least until 
the District demonstrates that it has met its obligation 
under the USP to increase the number and percentage of 
African American and Latino students enrolled in such 
courses.    
 

We recognize this point and will determine the process for a 
transcript analysis based on an evaluation of the Year 1 
Sophomore admissions pilot. 

The Revision contains a section entitled Recruitment and 
Retention which simultaneously states that recruitment and 
retention are not part of the admissions plan and then states 
that efforts are in place to improve recruitment and to 
further develop and improve student support systems.  
Absent is an acknowledgement of the specific outreach and 
recruitment efforts mandated by the USP.  The District 
should be required to confirm that these mandated 
recruitment efforts are in place. 

UHS has completed multiple activities with respect to recruitment.  
Please  see  the ALE  access  and  recruitment  plan  for  details.  This 
plan has not yet been submitted and is not due until Jan. 1, 2014. 
 
 

With respect to recruitment and retention, one of the 
experts retained by the District (Jeannie Franklin in Appendix 
K) made specific suggestions for the use of a pre‐selection 
committee and a school advocacy tool.  Having received such 
recommendation from its expert, the District should report 
whether it is intending to implement those suggestions and, 
if not, why not. 

The UHS Recruitment, Retention, and Admissions sub‐committee 
determined that the use of a pre‐selection committee or a school 
advocacy tool would not be included at this time as they have had 
only marginal success in Maryland.  As detailed in the ALE access 
and recruitment plan UHS is currently using many strategies for 
recruitment and retention.  We will however incorporate the 
intention of a school advocacy tool in our existing recruitment 
work, insuring that recruiting of non‐traditional students is 
included. 

Mendoza Plaintiffs lodge a separate objection to the use of 
Illinois Mathematics and Science Academy (“IMSA”) as the 
comparison school to UHS for the purpose of the power point 
presentation made to the Governing Board and the public 
with respect to the UHS admissions process.   (The power 
point was included in the Governing Board agenda items for 
its October 22, 2013 meeting.)  Mendoza Plaintiffs lodge their 
objection to the use of IMSA as the single comparison school 
for the purposes of Governing Board (and public) 
presentation because they believe that comparisons between 
the two schools are extraordinarily hard to make and that the 
information presented in the power point is misleading.  
…. 
Mendoza Plaintiffs therefore object to any conclusions 
about the demographics of UHS and/or Tucson that the 
District purports to base on a comparison with IMSA. 

   
 

As evident in the audio of the Presentation, the comparison to 
IMSA was made only to point out (a) that as we have had success 
with Latino enrollment, IMSA has had success with African 
American enrollment, and (b) this is not a problem unique to TUSD 
and that we will continue to work learn from, and share ideas 
with, other similar schools as this process proceeds. 
 
Apparently, the Mendozas read the power point but did not listen 
to the presentation.  Which, again, points out the significant 
problem with providing written materials from which the Plaintiffs 
draw conclusions either because they failed to listen to the audio 
that went along with the material, or because there is no way to 
always convey contents of phone or in‐person conversations or 
discussions on paper.  
 
*Note: in the audio, we state clearly that we compared several 
schools but that Aurora was just the one we selected for this 
presentation. 
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From: Smith, Lisa Anne <lasmith@dmyl.com>
Sent: Wednesday, November 13, 2013 9:46 PM
To: Nancy Ramirez-MALDEF; LoisD. Thompson; Samuel Brown
Subject: UHS Admissions Plan

Sam wanted me to let you know that he would be happy to talk with you about your objections to the UHS admissions 
plan, most or all of which we believe can be resolved to your satisfaction. Please let us know if you would be willing to 
have a conversation about this. 
 
LisaAnne 
 
Sent from my iPhone 
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From: Willis D. Hawley <wdh@umd.edu>
Sent: Wednesday, November 13, 2013 7:03 PM
To: Rubin Salter, Jr.; Nancy Ramirez; Thompson, Lois D.; Bhargava, Anurima (CRT) 

(Anurima.Bhargava@usdoj.gov); 'Savitsky, Zoe (CRT)' (Zoe.Savitsky@usdoj.gov); Smith, 
Lisa Anne; Stamps, Sesaly O.; Brown, Samuel

Subject: UHS admissions

The private plaintiffs have both objected to the District’s proposed admission criteria for UHS. I proposed an alternative 
plan to which the private plaintiffs agreed. The District has decided to stay with its proposed plan. Pursuant to the 
requirements of the USP, I will be submitting a report and recommendations to the Court as soon as I can. The 
recommendations in this report will look very much like the proposal I made to the District. Should the District wish to 
send me its objections to my proposal, I will include it in my report. 
 

Willis D. Hawley 
Professor of Education and Public Policy 
University of Maryland 
Director, Teaching Diverse Student Initiative 
Southern Poverty Law Center 
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From: Thompson, Lois D. <lthompson@proskauer.com>
Sent: Thursday, November 14, 2013 9:56 AM
To: Smith, Lisa Anne
Cc: 'Brown, Samuel'; Nancy Ramirez
Subject: FW: UHS admissions

Lisa Anne, 
 
I am writing in response to your email of last night in which you conveyed Sam’s offer to discuss the Mendoza Plaintiffs’ 
objections to the UHS admissions process.  Nancy and I are happy to have that discussion, which we think should also 
include Dr. Hawley and Rubin Salter, but are a bit puzzled about where things stand given Dr. Hawley’s email copied 
below and your email of November 13 transmitting  responses to our objections  (which we acknowledge were very 
complete notwithstanding that they did not fully resolve our issues).   At this point  would the “agenda” be to further 
discuss those responses and/or the approach Dr. Hawley proposed?    
 
Nancy and I are not available today or tomorrow but can be available for a conversation next week.   
 
Lois D. Thompson 
Partner 
 
Proskauer 
2049 Century Park East 
Suite 3200 
Los Angeles, CA 90067-3206 
d 310.284.5614 
f  310.557.2193  
lthompson@proskauer.com 
 
 
greenspaces 
Please consider the environment before printing this email. 
 

From: Willis D. Hawley [mailto:wdh@umd.edu]  
Sent: Wednesday, November 13, 2013 6:03 PM 
To: Rubin Salter, Jr.; Nancy Ramirez; Thompson, Lois D.; Bhargava, Anurima (CRT) (Anurima.Bhargava@usdoj.gov); 
'Savitsky, Zoe (CRT)' (Zoe.Savitsky@usdoj.gov); Smith, Lisa Anne; Stamps, Sesaly O.; Brown, Samuel 
Subject: UHS admissions 
 
The private plaintiffs have both objected to the District’s proposed admission criteria for UHS. I proposed an alternative 
plan to which the private plaintiffs agreed. The District has decided to stay with its proposed plan. Pursuant to the 
requirements of the USP, I will be submitting a report and recommendations to the Court as soon as I can. The 
recommendations in this report will look very much like the proposal I made to the District. Should the District wish to 
send me its objections to my proposal, I will include it in my report. 
 

Willis D. Hawley 
Professor of Education and Public Policy 
University of Maryland 
Director, Teaching Diverse Student Initiative 
Southern Poverty Law Center 
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********************************************************** 
To ensure compliance with requirements imposed by U.S.  
Treasury Regulations, Proskauer Rose LLP informs you that  
any U.S. tax advice contained in this communication  
(including any attachments) was not intended or written to  
be used, and cannot be used, for the purpose of (i)  
avoiding penalties under the Internal Revenue Code or (ii)  
promoting, marketing or recommending to another party any  
transaction or matter addressed herein. 
 
********************************************************** 
This message and its attachments are sent from a law firm 
and may contain information that is confidential and  
protected by privilege from disclosure. If you are not the  
intended recipient, you are prohibited from printing,  
copying, forwarding or saving them. Please delete the  
message and attachments without printing, copying,  
forwarding or saving them, and notify the sender  
immediately. 
 

Case 4:74-cv-00090-DCB   Document 1518-6   Filed 12/13/13   Page 16 of 65Case 4:74-cv-00090-DCB   Document 1645-10   Filed 08/13/14   Page 140 of 202



ATTACHMENT E 

Case 4:74-cv-00090-DCB   Document 1518-6   Filed 12/13/13   Page 17 of 65Case 4:74-cv-00090-DCB   Document 1645-10   Filed 08/13/14   Page 141 of 202



1

From: Brown, Samuel <Samuel.Brown@tusd1.org>
Sent: Thursday, November 14, 2013 10:01 AM
To: Thompson, Lois D.; Smith, Lisa Anne
Cc: Nancy Ramirez
Subject: RE: UHS admissions

Lois: thank you, if we cannot discuss this week, perhaps you could transmit via email what precisely you feel is still 
unresolved.  Thanks, Sam 
 

From: Thompson, Lois D. [mailto:lthompson@proskauer.com]  
Sent: Thursday, November 14, 2013 9:56 AM 
To: lasmith@dmyl.com 
Cc: Brown, Samuel; Nancy Ramirez 
Subject: FW: UHS admissions 
 
Lisa Anne, 
 
I am writing in response to your email of last night in which you conveyed Sam’s offer to discuss the Mendoza Plaintiffs’ 
objections to the UHS admissions process.  Nancy and I are happy to have that discussion, which we think should also 
include Dr. Hawley and Rubin Salter, but are a bit puzzled about where things stand given Dr. Hawley’s email copied 
below and your email of November 13 transmitting  responses to our objections  (which we acknowledge were very 
complete notwithstanding that they did not fully resolve our issues).   At this point  would the “agenda” be to further 
discuss those responses and/or the approach Dr. Hawley proposed?    
 
Nancy and I are not available today or tomorrow but can be available for a conversation next week.   
 
Lois D. Thompson 
Partner 
 
Proskauer 
2049 Century Park East 
Suite 3200 
Los Angeles, CA 90067-3206 
d 310.284.5614 
f  310.557.2193  
lthompson@proskauer.com 
 
 
greenspaces 
Please consider the environment before printing this email. 
 

From: Willis D. Hawley [mailto:wdh@umd.edu]  
Sent: Wednesday, November 13, 2013 6:03 PM 
To: Rubin Salter, Jr.; Nancy Ramirez; Thompson, Lois D.; Bhargava, Anurima (CRT) (Anurima.Bhargava@usdoj.gov); 
'Savitsky, Zoe (CRT)' (Zoe.Savitsky@usdoj.gov); Smith, Lisa Anne; Stamps, Sesaly O.; Brown, Samuel 
Subject: UHS admissions 
 
The private plaintiffs have both objected to the District’s proposed admission criteria for UHS. I proposed an alternative 
plan to which the private plaintiffs agreed. The District has decided to stay with its proposed plan. Pursuant to the 
requirements of the USP, I will be submitting a report and recommendations to the Court as soon as I can. The 
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recommendations in this report will look very much like the proposal I made to the District. Should the District wish to 
send me its objections to my proposal, I will include it in my report. 
 

Willis D. Hawley 
Professor of Education and Public Policy 
University of Maryland 
Director, Teaching Diverse Student Initiative 
Southern Poverty Law Center 
 

 
 
 
********************************************************** 
To ensure compliance with requirements imposed by U.S.  
Treasury Regulations, Proskauer Rose LLP informs you that  
any U.S. tax advice contained in this communication  
(including any attachments) was not intended or written to  
be used, and cannot be used, for the purpose of (i)  
avoiding penalties under the Internal Revenue Code or (ii)  
promoting, marketing or recommending to another party any  
transaction or matter addressed herein. 
 
********************************************************** 
This message and its attachments are sent from a law firm 
and may contain information that is confidential and  
protected by privilege from disclosure. If you are not the  
intended recipient, you are prohibited from printing,  
copying, forwarding or saving them. Please delete the  
message and attachments without printing, copying,  
forwarding or saving them, and notify the sender  
immediately. 
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From: Smith, Lisa Anne <lasmith@dmyl.com>
Sent: Friday, November 15, 2013 7:13 PM
To: 'wdh@umd.edu'; 'Nancy Ramirez- MALDEF (nramirez@maldef.org)'; 'Thompson, Lois D. 

(lthompson@proskauer.com)'; ''Rubin Salter, Jr.' (rsjr3@aol.com)'; 'Bhargava, Anurima 
(CRT) (Anurima.Bhargava@usdoj.gov)'; ''Savitsky, Zoe (CRT)' (Zoe.Savitsky@usdoj.gov)'; 
'Brown, Samuel (Samuel.Brown@tusd1.org)'; Stamps, Sesaly O.

Subject: TUSD's Response to Special Master's Report and Recommendation and to Party 
Objections

Attachments: Response to UHS Recommendation.PDF; 9 UHS Admissions 5.0 [11.14.13.DOCX; 
Appendix L - Proposed [11.14.1.DOCX

All, 
 
Attached is the District’s memo addressing the objections raised by the Mendoza Plaintiffs and the Fisher Plaintiffs, as 
well as the Special Master’s draft report and recommendation.  I have also attached two documents, referenced in the 
memo as Exhibits 1 and 2.  Exhibit 1 is a revision to the UHS Admissions Plan.  The changes to the version are minor and 
are shown in redline.  Exhibit 2 is a new Appendix L to the Admissions Plan, which is referenced in the revised plan. 
 
Lisa Anne 
 

Lisa Anne Smith  
DeConcini McDonald Yetwin & Lacy, P.C.  
2525 E. Broadway, Suite 200  
Tucson, AZ  85716  
(520) 322-5000  
(520) 322-5585 (fax)  
lasmith@dmyl.com  
www.deconcinimcdonald.com  

This communication is confidential and is intended only for the use of the individual or entity named above.  If you have received this 
communication in error, please immediately destroy it and notify the sender by reply e-mail or by telephone (520) 322-5000 (call 
collect). 

 

Case 4:74-cv-00090-DCB   Document 1518-6   Filed 12/13/13   Page 21 of 65Case 4:74-cv-00090-DCB   Document 1645-10   Filed 08/13/14   Page 145 of 202



DECONCINI MCDONALD YETWIN & LACY

A PROFESSIONAL CORPORATION
ATTORNEYS AT LAW

2525 EAST BROADWAY B UCSON, ARIZONA 85716-5300
(520) 322- -5585 (Fax)

M E M O R A N D U M

TO: Special Master Willis Hawley

FROM: Lisa Anne Smith

DATE: November 15, 2013

RE: UHS Admissions: TUSD's Response to draft Report and Recommendation

This memorandum responds to the objections lodged by the Mendoza and Fisher Plaintiffs to the 
UHS Admissions Plan adopted by TUSD’s Governing Board, and to the draft Report and 
Recommendation of the Special Master that has been circulated to the Parties.  This 
memorandum references the revised version of the UHS Admissions Plan (Exhibit 1) and the 
new Appendix L (Exhibit 2).  The revisions are minimal and are intended as clarifications only.  
Neither the revision nor the new Appendix L require further Board approval.  Therefore, these 
changes will be made to the current Admissions Plan.

I. Mendoza Objections:

A. Objection: Failure to comply with the USP’s provision mandating revised 
procedures to be piloted for transfer students for school year 2013-14.

Response: The admissions process for transfer students begins in February, when 
applicants are informed of the admissions criteria.  Applications are open in April 
and the process is concluded by May.  Because the USP was not approved until 
February 2013, and the District had yet to hire an ALE Director or to establish 
structures for USP implementation, it was not in the best interests of students or 
staff to rush through the development of revised procedures to pilot in the spring
of 2013.  As evidenced by the fact that the revised procedures have now taken 
several months to develop and objections still remain, it does not seem likely that 
the District, Parties, and Special Master could have effectively developed revised 
procedures in time to pilot those procedures during the spring of 2013.

B. Objection: The Revision is incomplete with regard to the CAIMI test because it 
states the District will use the CAIMI “or other relevant measures” without 
defining how the measure will be selected nor does it explicitly state the weight to 
be given to the CAIMI.  The Mendoza Plaintiffs support a tool to assess 
motivation.

Response:  The District originally intended to rely upon the CAIMI, but the 
Plaintiffs expressed some concerns about whether or not the CAIMI was the best 
test.  The District agreed with the suggestions of the parties and determined it 
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would pilot the CAIMI and then, based on an evaluation of the whether the 
CAIMI increases the acceptance rate of the target populations, determine whether 
to use that test or a different test in the spring for transfer admissions and/or next 
year.  This fact is reflected in Appendix L. This is not a plan for a single semester 
or a single year, so it is appropriate to leave open the possibility of using a 
different test in the future.  Regarding the weight to be given the CAIMI, the Plan 
states that it will be used as an additive; i.e., after points from GPA and CogAT 
scores are totaled, additional points may be awarded based on CAIMI results.  
The maximum number of points that may be added is 5.  This fact is confirmed in 
Appendix L.

C. Objection: The USP requires that the test be administered to all 7th grade students, 
but that is not reflected in the Admissions Plan.

Response: The District will administer the admission test to all 7th grade students 
in the spring of each school year.  This is a separate requirement of the USP (it is 
not in the USP provision describing the revised admissions process) and the 
District does not believe its commitment to follow through with this obligation 
needs to be set forth in the Admissions Plan.  However, it is now reflected in 
Appendix L.

D. Objection: In the Review section, the Revision should expressly note that the 
District will analyze how well GPA and CogAT scores predict success at UHS, 
with the results broken down by race, ethnicity and ELL status, to determine if the 
weights should be adjusted.

Response:  The District has noted that there is no direct correlation between 
CogAT scores or middle school grades and UHS grades, although the 
combination of both correlates to success rates on the PSAT, SAT, ACT, AIMS 
and AP tests.  The District has previously provided an analysis of how adjusting 
the weights of the CogAT and GPA influences admissions by ethnicity and its 
analysis determined that adjusting the weights did not impact admissions by 
ethnicity.  The District has committed to creating a committee to analyze the 
correlation between all assessments used (including CogAT and GPA) with 
admissions by race, ethnicity and ELL status, and to use the data to inform the 
next admissions cycle.  See Appendix L.

E. Objection: The District should not give additional weight for honors or pre-AP 
classes.

Response:  In response to this concern, the District will determine a process for 
transcript analysis based on the Year 1 Sophomore Pilot. See Appendix L.
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F. Objection:  The District should be required to confirm that recruitment efforts are 
in place.

Response: The Admissions Plan specifically notes that recruitment and retention 
are not part of the Admissions Plan.  It is not inconsistent to note that, while not 
part of this Plan, they are a significant component in increasing and maintaining 
diversity.  The specifics of recruitment and retention will be set forth in the ALE 
Access and Recruitment Plan, referenced in USP section 5(A)(2), which is due 
January 29, 2014, according to the Special Masters November 1, 2013, timelines 
memo.

G. Objection: With respect to recruitment and retention, the District should explain 
whether it intends to use a pre-selection committee and a school advocacy tool 
and, if not, why not.

Response:  The UHS Recruitment, Retention and Admissions sub-committee 
determined that the use of a pre-selection committee or a school advocacy tool 
would not be included at this time because these measures have had only limited 
success elsewhere.  Furthermore, this issue will be considered in connection with 
the Access and Recruitment Plan.  This does not appear to be an objection to the 
Admissions Plan but, in any event, this response provides the information 
requested by the Mendoza Plaintiffs.

H. Objection: The Mendoza Plaintiffs lodge a “separate objection” to the use of a 
particular comparison in the District’s PowerPoint presentation regarding the 
UHS Admissions Plan.  

Response:  This does not appear to be an objection to the Admissions Plan.  When 
presenting the PowerPoint, the District explained the limited purpose of the 
comparison to which the Mendoza’s object.

II. Fisher Objections:

A. Objection: It is difficult to comment on efficacy of a resiliency measure (such as 
CAIMI) but the Fisher Plaintiffs do not find its use “inherently objectionable.”  
The District would be better served by educating a broader spectrum of students 
by assuring that admitted students receive support to succeed at UHS.

Response:  The District has committed to reviewing the impact of the CAIMI and 
evaluating other relevant measures if it does not meet the intended results of 
positively impacting admissions of Latino and African American students.  See 
Appendix L.  With regard to assuring that admitted students receive support, this 
is not part of an admissions plan.  Furthermore, Appendix B to the UHS 
Admissions plan does demonstrate that African American students admitted to 
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UHS have a 90% graduation rate while Anglo students have an 85% graduation 
rate.  The facts do not support the idea that admitted African American students 
need additional support to succeed at UHS.

B. Objection: Fisher Plaintiffs question the use of the CogAT.

Response:  Section V of the Admissions Plan explains the use of the CogAT.  Its 
strength is that it is not an intelligence test or an achievement test, but a well 
known and norm-referenced test of reasoning abilities.  Without a basis for saying 
that the CogAT should not be used or providing a different type of assessment 
that should be used in its place, it is difficult for the District to respond to an 
objection which simply “questions” the use of the CogAT. Significantly, the 
District has committed to continuing to analyze the impact of the various 
measures used, including the CogAT, on enrollment.  See Appendix L.  

C. Objection: “Whatever admissions criteria used, we should be able to determine … 
how much they will increase the percentage of AA and MA students admitted to 
UHS.”

Response: The District has shown, in Appendix J, how use of the CAIMI will 
positively impact admission of African-American and Latino students based on 
the retroactive analysis requested by the Fisher Plaintiffs.  Furthermore, the 
District has committed to continuing to analyze this data in the regular review and 
revision process.

D. Objection:  “Just admitting AA students won’t ensure they will graduate.  
Additional academic support will be necessary.  What will it be?”

Response:  See response to II(A), above.  An admission plan is about admission.  
It is not about academic support.  That is addressed elsewhere.

E. Objection: Fisher Plaintiffs join in several of the Mendoza objections.

Response: See above.

III. Summary of Plaintiff Objections and District’s Response

Without agreeing that the Plaintiff’s objections, individually or collectively, indicate that 
the District has failed to comply with the USP or its desegregation obligations more 
generally, the District believes that the clarifications in the revised UHS Admissions 
Plan, Appendix L and this memorandum address every concern raised by the Plaintiffs 
that are properly considered objections to the UHS Admissions Plan, rather than 
comments on other issues, such as the as-yet-to-be developed Access and Recruitment 
Plan or the provision of support for admitted students.
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IV. Special Master Proposal

A. Overview: The Special Master states that the due date for the UHS Admissions  
plan was April 1, 2013, and states further that the District did not follow the 
USP’s requirement that the parties work together.  

Response:  The Parties and Special Master agreed to change the date from April 
1, 2013 to October 1, 2013.  Most recently, the Special Master identified the due 
date as October 23, 2103 (see November 1, 2013 memo re: timelines).  Once 
work began on the UHS Admissions Plan, the District sought and received 
significant input from the Parties and Special Master which was considered and 
which informed the final product.

B. The District’s Proposal:  In this section, the Special Master describes the process 
and raises several criticisms of the both the process and the Admissions Plan.
Each will be summarized and addressed.

Objection: The Special Master again notes that “The District did not mobilize to 
work on UHS admissions until after the USP was approved.”

Response:  The Parties agreed to change the due date for this item to October 
2013.  Subsequently, the District’s new ALE Director and new UHS principal 
came on board in the summer of 2013 and the District believes the input of these 
individuals was critical to the development of a revised UHS Admissions Plan.  

Objection: The Special Master criticizes the District’s initial plan as insufficient 
and criticizes the District for failing to follow the USP process for collaborating.  

Response: The District sent an initial plan to start the discussion and then used 
input from the Plaintiffs and Special Master (as well as other sources) to make 
revisions and arrive at a final product.  This is exactly what the USP envisions.  
Furthermore, the District engaged in significant collaboration with the parties.  
There were extensive interactions among the Parties (District drafting of an initial 
plan; party comments, discussion and revisions; a District initiated conference call 
to discuss the proposed Plan and major concerns with it; numerous emails 
between the Plaintiffs and the District and the Special Master and the District; and 
revisions taking into consideration all of this input).

Objection: The Special Master criticizes the District for using the CAIMI.

Response: Both parties note that, in theory, they do not object to the use of a test 
like CAIMI.  Both raise issues about what specific test should be used, but this is 
addressed in the plan to evaluate the impact of using the CAIMI on admissions in 
the future and to reconsider the specific test if the data does not support 
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continuing to use it.  See Appendix L.  This specific test was selected based on a 
recommendation by an expert in the field, as noted in the Admissions Plan.  The 
District has analyzed the positive impact the CAIMI would have on admissions of 
African American and Latino students and, although the Special Master says 
(without further clarification) that the analysis is “seriously flawed and overstates 
the likely effect,” the District undertook the analysis at the request of the Parties 
and Special Master and the District believes it provides a good faith basis for 
relying on the CAIMI in the initial year of the new Admissions Plan, followed by 
the analysis described above and in Appendix L.

Objection: The Special Master criticizes the District for not further examining
weights for the GPA and CogAT scores.  

Response: See Response to I(D).  Furthermore, the District’s analysis shows that 
weighting GPA more than CogAT scores (2/3 to 1/3) is beneficial to admission of 
African American and Latino students.  The evidence does not suggest weighting 
GPA even more will increase the enrollment of the target groups.  Finally, given 
the wide disparity of middle school experiences (including TUSD and non-TUSD 
schools as well as different programs within TUSD (including magnet and GATE 
programs), GPA is not the most consistent or objective measure and the District 
does not want to give it additional weight for that reason.  This is the reason for 
adding the motivation/resiliency test (CAIMI) rather than changing the weights of 
the current measures.

Objection: The Special Master appears to criticize the District for not using 
essays, non-cognitive measures, and teacher recommendations.  

Response:  The District explained its concerns with using essays and other non-
objective measures in Section VI of the Admissions Plan (“Early consensus from 
the working group determined that additional admissions criteria should be 
objective and well-defined.  The initial feeling was that the use of interviews, 
personal essays and/or staff recommendations could inject subjectivity into the 
process and could reduce the transparency and consistency of admissions.”)  

Furthermore, the Admissions Plan includes the use of essay questions for the 
sophomore pilot plan and also states they will be used in the admissions process 
for freshman and sophomores for the 2015-2016 school year.  Note that students 
applying to be freshman next year have already applied and taken the admissions 
test.

C. Special Master’s Recommendation to the Court

The Special Master recommends that the Court direct the District to take one of 
two actions:
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1. First Proposal: Postpone the admissions process for two months and (1) 
develop measures including essays and non-cognitive factors and assign 
weights to those measures; (2) provide a justification for the weighting of 
CogAT and GPA or change weights; and (3) examine alternative measures 
of motivation.

Response:  This first part of this recommendation is not responsive to the 
objections raised by the Plaintiffs, neither of which objected because of 
the lack of essays or non-cognitive factors nor proposed inclusion of either 
measure.  The second two parts of this recommendation have been largely 
addressed.  The District has explained that changing the weighting of the 
CogAT and GPA does not impact admissions by ethnicity, based on the 
analysis of three years of application data.  This analysis did not indicate 
that a different weighting would be preferable.  Nevertheless, the District 
has already committed to continuously reviewing the correlation between 
various admission measures and success at UHS, by race/ethnicity/ELL 
status.  The District has already committed to examining alternative 
measures of motivation, although one concern by the Mendoza Plaintiff is 
that the motivation test is not firmly specified and that concern has been 
addressed by specifying the use of the CAIMI.

In addition, postponing admission decisions for next school year will 
negatively impact the current 1,200 applicants for UHS as well as the 
process of budgeting, staffing and other decision making for next year at 
UHS as well as at other schools that applicants might attend if they are not 
accepted by UHS.  Delaying admission to UHS might cause students to 
enroll at other schools (including charter high schools or out of district).

Finally, the District would not be able to complete tasks (1) and (3) and 
then administer these additional assessments within the next two months, 
especially with a two week winter break in that time period.  Delaying 
admissions even further would further exacerbate the problems associated 
with delay set forth above including a seriously negative impact on the 
students who have applied for admission and who would not know 
whether they had been accepted until very late in the school year.

The CAIMI was selected from among other possible measures because 
there are studies of its validity and reliability, it is widely cited in the 
literature, and it is a legitimate assessment with published test books, 
answer documents, and scoring profiles suitable for use with large 
numbers of applicants.  The District made the best selection available for 
this year and will review its choice and whether another relevant measure 
should be selected in the future to replace the CAIMI.  However, it is 
premature to criticize the choice of this test when there is a reasonable 
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basis for selecting it and the District is committed to analyzing the results 
it produces.

2. Second Proposal: Engage in a two step admissions process with 
traditional admissions criteria for the first screening and student essays 
and non-cognitive measures used in round two.  Also, analyze weights for 
CogAT and GPA.

Response:  This proposal raises the same concerns about delaying 
completion of the admissions process as the First Proposal.  Round Two 
could not be completed in two months, even if it could be fully developed 
in that time, which it could not realistically be.

The District has already included in the Admissions Plan the intention to 
use student essays for sophomores and next year for freshman.  That plan 
gives the District time to adequately prepare the essay questions and pilot 
them effectively.  

3. Third Recommendation: Do not use the results of the CAIMI in the 
absence of proof that it will enhance diversity and can be shown to predict 
student performance.  (It appears that the Special Master recommends this 
regardless of whether the first or second proposal above is adopted).

Response:  The District has explained its selection of CAIMI for this year, 
the fact that it expects use of CAIMI to increase diversity of the students 
accepted to UHS (particularly Latino students), its intention to analyze the 
results of the CAIMI and its commitment to use that analysis to inform the 
admissions process going forward.

D. Other Issues Related to Plaintiffs’ Objections

1. Request of Fishers for inclusion of support in the UHS Admissions 
Policy: The Special Master agrees with the District that support for 
accepted students is not part of the Admissions Plan.  The District has 
expressed its commitment to addressing recruitment and retention and 
acknowledged that it is obligated to do so.

2. Fisher Plaintiffs Join Mendoza in Objection to Actions Since Addressed 
by the District.  The Special Master notes that the District has addressed 
concerns about testing 7th graders, not using weighted GPAs, eliminating 
inconsistences, and specifying the weight for the CAIMI.  These are 
addressed in Exhibits 1 and 2.
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IV. Conclusion 

The District does not believe that either proposal set forth in the Special Master’s 
Recommendation should be adopted by the Court in whole or in part.  Every objection 
raised by the Parties has been addressed by the District either by noting that it will be the 
subject of another plan, by providing a response to the question raised, or by making the 
clarifications to the Admissions Plan set forth in Exhibits 1 and 2.  Neither the Parties nor 
the Special Master had described any aspect of the final UHS Admissions Plan that fails 
to comply with the USP, that violates the District’s desegregation obligations, or that is 
not a permissible decision to address the concerns raised by the parties.  

The UHS Admissions Plan is the result of significant expert consultation and input from 
the parties, District administrators, and the community.  The District has done its best to 
ensure that “multiple measures for admission are used,” with some new measures being 
used and analyzed this year and additional measures being used and analyzed next year.  
The goal of all changes has been to ensure that all students have an equitable opportunity 
to enroll at UHS, and the review and revision process built into the Plan will require the 
District to continue to analyze results and make proper adjustments.  These are the 
requirements of the USP and they have been met by the District’s UHS Admissions Plan. 

I:\FILES\DOCS\TUCS03\130039\MEMO\OD4654.DOCX
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University High School Admissions Process Revision  
(Mendoza response 11/2/13) 

 
I. USP LANGUAGE 
 
The Unitary Status Plan (USP), section V(5)(a) states:  
 

V.  QUALITY OF EDUCATION 
  
 5.   University High School (“UHS”) Admissions and Retention 
   

a. By April 1, 2013 October 1, 2013, the District shall review and revise the process and procedures that it 
uses to select students for admission to UHS to ensure that multiple measures for admission are used and 
that all students have an equitable opportunity to enroll at University High School. In conducting this 
review, the District shall consult with an expert regarding the use of multiple measures (e.g., essays; 
characteristics of the student’s school; student’s background, including race, ethnicity and 
socioeconomic status) for admission  to similar programs and shall review best practices used by other 
school districts in admitting students to similar programs. The District shall consult with the Plaintiffs 
and the Special Master during the drafting and prior to implementation of the revised admissions 
procedures. The District shall pilot these admissions procedures for transfer students seeking to enter 
UHS during the 2013-2014 school year and shall implement the amended procedures for all incoming 
students in the 2014-2015 school year. 

 
The original date was changed by agreement of the Parties and Special Master.  
 
 
II. EXECUTIVE SUMMARY 
 
The USP directs TUSD to improve the academic achievement of African American and Latino students and to 
ensure that African American and Latino students have equal access to TUSD’s Advanced Learning 
Experiences (ALEs).  ALEs include: Gifted and Talented Programs, Advanced Academic Courses (AP, Pre-AP, 
Dual-Credit), and University High School (UHS). Historically, UHS has had disproportionately low African 
American and Latino student populations compared to the rest of the TUSD’s high schools. The revised 
admissions process is one of several strategies to attempt to increase the percentages of African American and 
Latino students, including ELL students, enrolling and succeeding at UHS.  
 
TUSD has worked to review and revise the process and procedures that it uses to select students for admission 
to UHS to ensure that multiple measures for admission are used and that all students have an equitable 
opportunity to enroll at UHS. This review and revision has included consultation with experts regarding the use 
of multiple measures, a review of best practices used by other school districts in admitting students to similar 
programs or schools, and ongoing consultation with the Plaintiffs and Special Master. .    
 
The new proposed admissions process will be applied in a fair, equitable, and race-neutral manner.  Although 
TUSD endeavors to positively impact the percentages of African American and Hispanic enrollment and 
success at UHS, the proposed application process is designed to be impartial and to offer equity and fairness to 
all students who apply. 
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Appendix L 

 

 

1. All 7th graders will be given the appropriate UHS admission tests in the spring of each 
school year. 
 

2. The motivation test will be used as an additive score with a possible point value of up to 
five points.   
 

3. District Accountability and Research will analyze the results of the pilot CAIMI for 
effectiveness and efficiency.  If it is determined that the CAIMI does not meet the 
intended results, other relevant assessments will be evaluated.  
  

4. A rubric will be developed to weight GPA and transcript analysis that yields higher 
values for higher GPA and honors/advanced coursework.  For example, a student could 
be given an additional point for taking an advanced level class, regardless of the grade 
earned.  The process for transcript analysis will be determined based on an evaluation of 
the Year 1 Sophomore pilot. 
 

5. UHS will create a committee that will review the process and results of admissions 
yearly, including analyzing the correlation among the CogAt, GPA, CAIMI and any non-
cognitive assessments used, with the results broken out by the race, ethnicity and ELL 
status of students. Changes will be considered for the next admissions cycle.   
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From: Willis D. Hawley <wdh@umd.edu>
Sent: Monday, December 09, 2013 3:10 PM
To: Smith, Lisa Anne
Cc: Brown, Samuel (Samuel.Brown@tusd1.org); Tolleson, Julie (Julie.Tolleson@tusd1.org); 

nramirez@maldef.org; Thompson, Lois D.; Rubin Salter, Jr.
Subject: RE: UHS report and recommendation

My Report and Recommendation takes into account the new Appendix L to the UHS Admissions Plan which, as you state 
in your memo,  makes “revisions [that] are minimal and are intended as clarifications only.”  To the extent your memo or 
Appendix L fully addressed a Mendoza or Fisher objection (for example, the Mendoza objection to the failure of the 
admissions plan to commit to testing all 7th grade students as required by the USP), I treated the objection as resolved 
and did not address it in my Report and Recommendations.  To the extent an objection was neither addressed nor fully 
resolved in your memo and Appendix L, I addressed it in my Report and Recommendations.  
 
I do  not know when the Court will respond. I did request expedited action. I assume that the District is looking into how 
it might respond should the Court accept my recommendations.  It already has information about the kinds of essays 
applicants might submit and the types of information students provide as “non‐cognitive measures”.  And, the District 
has implied that such measures might be used in future years so that whatever investment is made in this regard will be 
productive in any case. 
 
Bill     
 
 
 

From: Smith, Lisa Anne [mailto:lasmith@dmyl.com]  
Sent: Friday, December 06, 2013 5:56 PM 
To: Willis D. Hawley 
Cc: Brown, Samuel (Samuel.Brown@tusd1.org); Tolleson, Julie (Julie.Tolleson@tusd1.org) 
Subject: UHS report and recommendation 
 
Bill, 
  
As you know, we submitted a memo to you and the parties on November 15,2013, responding to each of the objections 
raised by the Fisher and Mendoza Plaintiffs and attaching the new Appendix L which was designed to respond directly to 
concerns raised by the Plaintiffs.  We did not see any response from the Plaintiffs to that memo or those changes.  Did 
you receive any information from the Plaintiffs regarding further concerns or objections remaining after the District took 
that additional action (or, on the other hand, that the memo and Appendix addressed their concerns satisfactorily)?  Did 
they make a request after our November 15 and the accompanying voluntary resolution of those concerns for a 
Recommendation and Report, or did their only requests come prior to that memo?   
  
Thanks. 
  
Lisa Anne 
  
Lisa Anne Smith  
DeConcini McDonald Yetwin & Lacy, P.C.  
2525 E. Broadway, Suite 200  
Tucson, AZ  85716  
(520) 322-5000  
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(520) 322-5585 (fax)  
lasmith@dmyl.com  
www.deconcinimcdonald.com  
This communication is confidential and is intended only for the use of the individual or entity named above.  If you have received this 
communication in error, please immediately destroy it and notify the sender by reply e-mail or by telephone (520) 322-5000 (call 
collect). 
  

 
                

   

This communication is confidential and is intended only for the use of the individual or entity named above. If you have received this 
communication in error, please immediately destroy it and notify the sender by reply e-mail or by telephone (520) 322-5000 (call 

collect).   
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From: Willis D. Hawley <wdh@umd.edu>
Sent: Monday, December 09, 2013 4:34 PM
To: Smith, Lisa Anne
Cc: Brown, Samuel (Samuel.Brown@tusd1.org); Tolleson, Julie (Julie.Tolleson@tusd1.org); 

nramirez@maldef.org; Thompson, Lois D.; Rubin Salter, Jr.
Subject: RE: UHS report and recommendation

What are the reasons for these questions? The provisions of the USP require that I submit to the Court objections raised 
by the plaintiffs. As you can see, I copied the plaintiffs in my response. I have no reason to believe that they believe that 
the R&R I submitted does not address their concerns or that it deals with issues they do not think warrant the R&R. 
 
Bill 
 

From: Smith, Lisa Anne [mailto:lasmith@dmyl.com]  
Sent: Monday, December 09, 2013 6:12 PM 
To: Willis D. Hawley 
Cc: Brown, Samuel (Samuel.Brown@tusd1.org); Tolleson, Julie (Julie.Tolleson@tusd1.org); nramirez@maldef.org; 
Thompson, Lois D.; Rubin Salter, Jr. 
Subject: RE: UHS report and recommendation 
 
Bill, 
  
As set forth below, I have two specific questions I am asking you to answer: 
  
1.            Did you receive any information from the Plaintiffs regarding further concerns or objections remaining after the 
District revised the UHS plan, added Appendix L and submitted its memo?  (Your email, below, suggests you determined 
whether or not an objection was resolved and I am asking whether the Plaintiffs provided input after the memo on 
whether or not it addressed the specific objections.) 
  
2.            Did the Plaintiffs make a request after our November 15 memo and the accompanying voluntary resolution of 
those concerns for a Recommendation and Report, or did their only requests come prior to that memo?   
  
Thanks, 
Lisa Anne 
Lisa Anne Smith  
DeConcini McDonald Yetwin & Lacy, P.C.  
2525 E. Broadway, Suite 200  
Tucson, AZ  85716  
(520) 322-5000  
(520) 322-5585 (fax)  
lasmith@dmyl.com  
www.deconcinimcdonald.com  
This communication is confidential and is intended only for the use of the individual or entity named above.  If you have received this 
communication in error, please immediately destroy it and notify the sender by reply e-mail or by telephone (520) 322-5000 (call 
collect). 
  

From: Willis D. Hawley [mailto:wdh@umd.edu]  
Sent: Monday, December 09, 2013 3:10 PM 
To: Smith, Lisa Anne 
Cc: Brown, Samuel (Samuel.Brown@tusd1.org); Tolleson, Julie (Julie.Tolleson@tusd1.org); nramirez@maldef.org; 
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Thompson, Lois D.; Rubin Salter, Jr. 
Subject: RE: UHS report and recommendation 
  
My Report and Recommendation takes into account the new Appendix L to the UHS Admissions Plan which, as you state 
in your memo,  makes “revisions [that] are minimal and are intended as clarifications only.”  To the extent your memo or 
Appendix L fully addressed a Mendoza or Fisher objection (for example, the Mendoza objection to the failure of the 
admissions plan to commit to testing all 7th grade students as required by the USP), I treated the objection as resolved 
and did not address it in my Report and Recommendations.  To the extent an objection was neither addressed nor fully 
resolved in your memo and Appendix L, I addressed it in my Report and Recommendations.  
  
I do  not know when the Court will respond. I did request expedited action. I assume that the District is looking into how 
it might respond should the Court accept my recommendations.  It already has information about the kinds of essays 
applicants might submit and the types of information students provide as “non‐cognitive measures”.  And, the District 
has implied that such measures might be used in future years so that whatever investment is made in this regard will be 
productive in any case. 
  
Bill     
  
  
  

From: Smith, Lisa Anne [mailto:lasmith@dmyl.com]  
Sent: Friday, December 06, 2013 5:56 PM 
To: Willis D. Hawley 
Cc: Brown, Samuel (Samuel.Brown@tusd1.org); Tolleson, Julie (Julie.Tolleson@tusd1.org) 
Subject: UHS report and recommendation 
  
Bill, 
  
As you know, we submitted a memo to you and the parties on November 15,2013, responding to each of the objections 
raised by the Fisher and Mendoza Plaintiffs and attaching the new Appendix L which was designed to respond directly to 
concerns raised by the Plaintiffs.  We did not see any response from the Plaintiffs to that memo or those changes.  Did 
you receive any information from the Plaintiffs regarding further concerns or objections remaining after the District took 
that additional action (or, on the other hand, that the memo and Appendix addressed their concerns satisfactorily)?  Did 
they make a request after our November 15 and the accompanying voluntary resolution of those concerns for a 
Recommendation and Report, or did their only requests come prior to that memo?   
  
Thanks. 
  
Lisa Anne 
  
Lisa Anne Smith  
DeConcini McDonald Yetwin & Lacy, P.C.  
2525 E. Broadway, Suite 200  
Tucson, AZ  85716  
(520) 322-5000  
(520) 322-5585 (fax)  
lasmith@dmyl.com  
www.deconcinimcdonald.com  
This communication is confidential and is intended only for the use of the individual or entity named above.  If you have received this 
communication in error, please immediately destroy it and notify the sender by reply e-mail or by telephone (520) 322-5000 (call 
collect). 
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This communication is confidential and is intended only for the use of the individual or entity named above. If you have received this 
communication in error, please immediately destroy it and notify the sender by reply e-mail or by telephone (520) 322-5000 (call 

collect).   

 
                

   

This communication is confidential and is intended only for the use of the individual or entity named above. If you have received this 
communication in error, please immediately destroy it and notify the sender by reply e-mail or by telephone (520) 322-5000 (call 

collect).   
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From: Willis D. Hawley <wdh@umd.edu>
Sent: Tuesday, December 10, 2013 11:58 AM
To: Smith, Lisa Anne
Subject: RE: UHS report and recommendation

SEE BELOW 
 

From: Smith, Lisa Anne [mailto:lasmith@dmyl.com]  
Sent: Tuesday, December 10, 2013 12:50 PM 
To: Willis D. Hawley 
Cc: Brown, Samuel (Samuel.Brown@tusd1.org); Tolleson, Julie (Julie.Tolleson@tusd1.org); nramirez@maldef.org; 
Thompson, Lois D.; Rubin Salter, Jr. 
Subject: RE: UHS report and recommendation 
 
Bill, 
  
I ask because we prepared a careful, point by point response to the Plaintiffs’ concerns and never heard anything further 
on the matter from them or you until the R&R was submitted.  We would like to know which of their objections the 
Plaintiffs believe were not adequately addressed.   I thought they were simple questions, but I will rephrase them:  
  
After the District’s memo, did the Plaintiffs tell you that the response was inadequate and that they still wanted to go 
forward? YES 
After the District’s memo, did they identify which of their objections remained unresolved? I PREPARED A RESPONSE 
BASED ON THE ISSUES THEY FELT WERE UNRESOLVED AND IDENTIFIED OTHERS THAT, WHILE UNRESOLVED, I 
RECOMMENDED BE ADDRESSED IN DIFFERENT CONTEXTS. THE OTHER ISSUES RAISED WERE SATISFIED—LIKE THE 7TH 
GRADE TESTS. 
 
LET ME KNOW IF THIS NEEDS FURTHER CLARIFICATION. 
  
Lisa Anne 
Lisa Anne Smith  
DeConcini McDonald Yetwin & Lacy, P.C.  
2525 E. Broadway, Suite 200  
Tucson, AZ  85716  
(520) 322-5000  
(520) 322-5585 (fax)  
lasmith@dmyl.com  
www.deconcinimcdonald.com  
This communication is confidential and is intended only for the use of the individual or entity named above.  If you have received this 
communication in error, please immediately destroy it and notify the sender by reply e-mail or by telephone (520) 322-5000 (call 
collect). 
  

From: Willis D. Hawley [mailto:wdh@umd.edu]  
Sent: Monday, December 09, 2013 4:34 PM 
To: Smith, Lisa Anne 
Cc: Brown, Samuel (Samuel.Brown@tusd1.org); Tolleson, Julie (Julie.Tolleson@tusd1.org); nramirez@maldef.org; 
Thompson, Lois D.; Rubin Salter, Jr. 
Subject: RE: UHS report and recommendation 
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What are the reasons for these questions? The provisions of the USP require that I submit to the Court objections raised 
by the plaintiffs. As you can see, I copied the plaintiffs in my response. I have no reason to believe that they believe that 
the R&R I submitted does not address their concerns or that it deals with issues they do not think warrant the R&R. 
  
Bill 
  

From: Smith, Lisa Anne [mailto:lasmith@dmyl.com]  
Sent: Monday, December 09, 2013 6:12 PM 
To: Willis D. Hawley 
Cc: Brown, Samuel (Samuel.Brown@tusd1.org); Tolleson, Julie (Julie.Tolleson@tusd1.org); nramirez@maldef.org; 
Thompson, Lois D.; Rubin Salter, Jr. 
Subject: RE: UHS report and recommendation 
  
Bill, 
  
As set forth below, I have two specific questions I am asking you to answer: 
  
1.            Did you receive any information from the Plaintiffs regarding further concerns or objections remaining after the 
District revised the UHS plan, added Appendix L and submitted its memo?  (Your email, below, suggests you determined 
whether or not an objection was resolved and I am asking whether the Plaintiffs provided input after the memo on 
whether or not it addressed the specific objections.) 
  
2.            Did the Plaintiffs make a request after our November 15 memo and the accompanying voluntary resolution of 
those concerns for a Recommendation and Report, or did their only requests come prior to that memo?   
  
Thanks, 
Lisa Anne 
Lisa Anne Smith  
DeConcini McDonald Yetwin & Lacy, P.C.  
2525 E. Broadway, Suite 200  
Tucson, AZ  85716  
(520) 322-5000  
(520) 322-5585 (fax)  
lasmith@dmyl.com  
www.deconcinimcdonald.com  
This communication is confidential and is intended only for the use of the individual or entity named above.  If you have received this 
communication in error, please immediately destroy it and notify the sender by reply e-mail or by telephone (520) 322-5000 (call 
collect). 
  

From: Willis D. Hawley [mailto:wdh@umd.edu]  
Sent: Monday, December 09, 2013 3:10 PM 
To: Smith, Lisa Anne 
Cc: Brown, Samuel (Samuel.Brown@tusd1.org); Tolleson, Julie (Julie.Tolleson@tusd1.org); nramirez@maldef.org; 
Thompson, Lois D.; Rubin Salter, Jr. 
Subject: RE: UHS report and recommendation 
  
My Report and Recommendation takes into account the new Appendix L to the UHS Admissions Plan which, as you state 
in your memo,  makes “revisions [that] are minimal and are intended as clarifications only.”  To the extent your memo or 
Appendix L fully addressed a Mendoza or Fisher objection (for example, the Mendoza objection to the failure of the 
admissions plan to commit to testing all 7th grade students as required by the USP), I treated the objection as resolved 
and did not address it in my Report and Recommendations.  To the extent an objection was neither addressed nor fully 
resolved in your memo and Appendix L, I addressed it in my Report and Recommendations.  
  
I do  not know when the Court will respond. I did request expedited action. I assume that the District is looking into how 
it might respond should the Court accept my recommendations.  It already has information about the kinds of essays 
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applicants might submit and the types of information students provide as “non‐cognitive measures”.  And, the District 
has implied that such measures might be used in future years so that whatever investment is made in this regard will be 
productive in any case. 
  
Bill     
  
  
  

From: Smith, Lisa Anne [mailto:lasmith@dmyl.com]  
Sent: Friday, December 06, 2013 5:56 PM 
To: Willis D. Hawley 
Cc: Brown, Samuel (Samuel.Brown@tusd1.org); Tolleson, Julie (Julie.Tolleson@tusd1.org) 
Subject: UHS report and recommendation 
  
Bill, 
  
As you know, we submitted a memo to you and the parties on November 15,2013, responding to each of the objections 
raised by the Fisher and Mendoza Plaintiffs and attaching the new Appendix L which was designed to respond directly to 
concerns raised by the Plaintiffs.  We did not see any response from the Plaintiffs to that memo or those changes.  Did 
you receive any information from the Plaintiffs regarding further concerns or objections remaining after the District took 
that additional action (or, on the other hand, that the memo and Appendix addressed their concerns satisfactorily)?  Did 
they make a request after our November 15 and the accompanying voluntary resolution of those concerns for a 
Recommendation and Report, or did their only requests come prior to that memo?   
  
Thanks. 
  
Lisa Anne 
  
Lisa Anne Smith  
DeConcini McDonald Yetwin & Lacy, P.C.  
2525 E. Broadway, Suite 200  
Tucson, AZ  85716  
(520) 322-5000  
(520) 322-5585 (fax)  
lasmith@dmyl.com  
www.deconcinimcdonald.com  
This communication is confidential and is intended only for the use of the individual or entity named above.  If you have received this 
communication in error, please immediately destroy it and notify the sender by reply e-mail or by telephone (520) 322-5000 (call 
collect). 
  

  
                

   

This communication is confidential and is intended only for the use of the individual or entity named above. If you have received this 
communication in error, please immediately destroy it and notify the sender by reply e-mail or by telephone (520) 322-5000 (call 

collect).   
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This communication is confidential and is intended only for the use of the individual or entity named above. If you have received this 
communication in error, please immediately destroy it and notify the sender by reply e-mail or by telephone (520) 322-5000 (call 

collect).   

 
                

   

This communication is confidential and is intended only for the use of the individual or entity named above. If you have received this 
communication in error, please immediately destroy it and notify the sender by reply e-mail or by telephone (520) 322-5000 (call 

collect).   
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From: Willis D. Hawley <wdh@umd.edu>
Sent: Tuesday, December 10, 2013 6:14 PM
To: Smith, Lisa Anne
Subject: RE: UHS report and recommendation

I was about to respond but I think Lois’ comments and the R&R deal with this matter.  Bill 
 

From: Smith, Lisa Anne [mailto:lasmith@dmyl.com]  
Sent: Tuesday, December 10, 2013 2:12 PM 
To: Willis D. Hawley 
Cc: Brown, Samuel (Samuel.Brown@tusd1.org); Tolleson, Julie (Julie.Tolleson@tusd1.org) 
Subject: RE: UHS report and recommendation 
 
Can you please forward to me whatever was provided to you to identify which concerns remained unresolved?   
  
Lisa Anne Smith  
DeConcini McDonald Yetwin & Lacy, P.C.  
2525 E. Broadway, Suite 200  
Tucson, AZ  85716  
(520) 322-5000  
(520) 322-5585 (fax)  
lasmith@dmyl.com  
www.deconcinimcdonald.com  
This communication is confidential and is intended only for the use of the individual or entity named above.  If you have received this 
communication in error, please immediately destroy it and notify the sender by reply e-mail or by telephone (520) 322-5000 (call 
collect). 
  

From: Willis D. Hawley [mailto:wdh@umd.edu]  
Sent: Tuesday, December 10, 2013 11:58 AM 
To: Smith, Lisa Anne 
Subject: RE: UHS report and recommendation 
  
SEE BELOW 
  

From: Smith, Lisa Anne [mailto:lasmith@dmyl.com]  
Sent: Tuesday, December 10, 2013 12:50 PM 
To: Willis D. Hawley 
Cc: Brown, Samuel (Samuel.Brown@tusd1.org); Tolleson, Julie (Julie.Tolleson@tusd1.org); nramirez@maldef.org; 
Thompson, Lois D.; Rubin Salter, Jr. 
Subject: RE: UHS report and recommendation 
  
Bill, 
  
I ask because we prepared a careful, point by point response to the Plaintiffs’ concerns and never heard anything further 
on the matter from them or you until the R&R was submitted.  We would like to know which of their objections the 
Plaintiffs believe were not adequately addressed.   I thought they were simple questions, but I will rephrase them:  
  
After the District’s memo, did the Plaintiffs tell you that the response was inadequate and that they still wanted to go 
forward? YES 
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After the District’s memo, did they identify which of their objections remained unresolved? I PREPARED A RESPONSE 
BASED ON THE ISSUES THEY FELT WERE UNRESOLVED AND IDENTIFIED OTHERS THAT, WHILE UNRESOLVED, I 
RECOMMENDED BE ADDRESSED IN DIFFERENT CONTEXTS. THE OTHER ISSUES RAISED WERE SATISFIED—LIKE THE 7TH 
GRADE TESTS. 
  
LET ME KNOW IF THIS NEEDS FURTHER CLARIFICATION. 
  
Lisa Anne 
Lisa Anne Smith  
DeConcini McDonald Yetwin & Lacy, P.C.  
2525 E. Broadway, Suite 200  
Tucson, AZ  85716  
(520) 322-5000  
(520) 322-5585 (fax)  
lasmith@dmyl.com  
www.deconcinimcdonald.com  
This communication is confidential and is intended only for the use of the individual or entity named above.  If you have received this 
communication in error, please immediately destroy it and notify the sender by reply e-mail or by telephone (520) 322-5000 (call 
collect). 
  

From: Willis D. Hawley [mailto:wdh@umd.edu]  
Sent: Monday, December 09, 2013 4:34 PM 
To: Smith, Lisa Anne 
Cc: Brown, Samuel (Samuel.Brown@tusd1.org); Tolleson, Julie (Julie.Tolleson@tusd1.org); nramirez@maldef.org; 
Thompson, Lois D.; Rubin Salter, Jr. 
Subject: RE: UHS report and recommendation 
  
What are the reasons for these questions? The provisions of the USP require that I submit to the Court objections raised 
by the plaintiffs. As you can see, I copied the plaintiffs in my response. I have no reason to believe that they believe that 
the R&R I submitted does not address their concerns or that it deals with issues they do not think warrant the R&R. 
  
Bill 
  

From: Smith, Lisa Anne [mailto:lasmith@dmyl.com]  
Sent: Monday, December 09, 2013 6:12 PM 
To: Willis D. Hawley 
Cc: Brown, Samuel (Samuel.Brown@tusd1.org); Tolleson, Julie (Julie.Tolleson@tusd1.org); nramirez@maldef.org; 
Thompson, Lois D.; Rubin Salter, Jr. 
Subject: RE: UHS report and recommendation 
  
Bill, 
  
As set forth below, I have two specific questions I am asking you to answer: 
  
1.            Did you receive any information from the Plaintiffs regarding further concerns or objections remaining after the 
District revised the UHS plan, added Appendix L and submitted its memo?  (Your email, below, suggests you determined 
whether or not an objection was resolved and I am asking whether the Plaintiffs provided input after the memo on 
whether or not it addressed the specific objections.) 
  
2.            Did the Plaintiffs make a request after our November 15 memo and the accompanying voluntary resolution of 
those concerns for a Recommendation and Report, or did their only requests come prior to that memo?   
  
Thanks, 
Lisa Anne 

Case 4:74-cv-00090-DCB   Document 1518-6   Filed 12/13/13   Page 57 of 65Case 4:74-cv-00090-DCB   Document 1645-10   Filed 08/13/14   Page 181 of 202



3

Lisa Anne Smith  
DeConcini McDonald Yetwin & Lacy, P.C.  
2525 E. Broadway, Suite 200  
Tucson, AZ  85716  
(520) 322-5000  
(520) 322-5585 (fax)  
lasmith@dmyl.com  
www.deconcinimcdonald.com  
This communication is confidential and is intended only for the use of the individual or entity named above.  If you have received this 
communication in error, please immediately destroy it and notify the sender by reply e-mail or by telephone (520) 322-5000 (call 
collect). 
  

From: Willis D. Hawley [mailto:wdh@umd.edu]  
Sent: Monday, December 09, 2013 3:10 PM 
To: Smith, Lisa Anne 
Cc: Brown, Samuel (Samuel.Brown@tusd1.org); Tolleson, Julie (Julie.Tolleson@tusd1.org); nramirez@maldef.org; 
Thompson, Lois D.; Rubin Salter, Jr. 
Subject: RE: UHS report and recommendation 
  
My Report and Recommendation takes into account the new Appendix L to the UHS Admissions Plan which, as you state 
in your memo,  makes “revisions [that] are minimal and are intended as clarifications only.”  To the extent your memo or 
Appendix L fully addressed a Mendoza or Fisher objection (for example, the Mendoza objection to the failure of the 
admissions plan to commit to testing all 7th grade students as required by the USP), I treated the objection as resolved 
and did not address it in my Report and Recommendations.  To the extent an objection was neither addressed nor fully 
resolved in your memo and Appendix L, I addressed it in my Report and Recommendations.  
  
I do  not know when the Court will respond. I did request expedited action. I assume that the District is looking into how 
it might respond should the Court accept my recommendations.  It already has information about the kinds of essays 
applicants might submit and the types of information students provide as “non‐cognitive measures”.  And, the District 
has implied that such measures might be used in future years so that whatever investment is made in this regard will be 
productive in any case. 
  
Bill     
  
  
  

From: Smith, Lisa Anne [mailto:lasmith@dmyl.com]  
Sent: Friday, December 06, 2013 5:56 PM 
To: Willis D. Hawley 
Cc: Brown, Samuel (Samuel.Brown@tusd1.org); Tolleson, Julie (Julie.Tolleson@tusd1.org) 
Subject: UHS report and recommendation 
  
Bill, 
  
As you know, we submitted a memo to you and the parties on November 15,2013, responding to each of the objections 
raised by the Fisher and Mendoza Plaintiffs and attaching the new Appendix L which was designed to respond directly to 
concerns raised by the Plaintiffs.  We did not see any response from the Plaintiffs to that memo or those changes.  Did 
you receive any information from the Plaintiffs regarding further concerns or objections remaining after the District took 
that additional action (or, on the other hand, that the memo and Appendix addressed their concerns satisfactorily)?  Did 
they make a request after our November 15 and the accompanying voluntary resolution of those concerns for a 
Recommendation and Report, or did their only requests come prior to that memo?   
  
Thanks. 
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Lisa Anne 
  
Lisa Anne Smith  
DeConcini McDonald Yetwin & Lacy, P.C.  
2525 E. Broadway, Suite 200  
Tucson, AZ  85716  
(520) 322-5000  
(520) 322-5585 (fax)  
lasmith@dmyl.com  
www.deconcinimcdonald.com  
This communication is confidential and is intended only for the use of the individual or entity named above.  If you have received this 
communication in error, please immediately destroy it and notify the sender by reply e-mail or by telephone (520) 322-5000 (call 
collect). 
  

  
                

   

This communication is confidential and is intended only for the use of the individual or entity named above. If you have received this 
communication in error, please immediately destroy it and notify the sender by reply e-mail or by telephone (520) 322-5000 (call 

collect).   

  
                

   

This communication is confidential and is intended only for the use of the individual or entity named above. If you have received this 
communication in error, please immediately destroy it and notify the sender by reply e-mail or by telephone (520) 322-5000 (call 

collect).   

  
                

   

This communication is confidential and is intended only for the use of the individual or entity named above. If you have received this 
communication in error, please immediately destroy it and notify the sender by reply e-mail or by telephone (520) 322-5000 (call 

collect).   

 
                

   

This communication is confidential and is intended only for the use of the individual or entity named above. If you have received this 
communication in error, please immediately destroy it and notify the sender by reply e-mail or by telephone (520) 322-5000 (call 

collect).   

Case 4:74-cv-00090-DCB   Document 1518-6   Filed 12/13/13   Page 59 of 65Case 4:74-cv-00090-DCB   Document 1645-10   Filed 08/13/14   Page 183 of 202



ATTACHMENT K 

Case 4:74-cv-00090-DCB   Document 1518-6   Filed 12/13/13   Page 60 of 65Case 4:74-cv-00090-DCB   Document 1645-10   Filed 08/13/14   Page 184 of 202



1

From: Thompson, Lois D. <lthompson@proskauer.com>
Sent: Tuesday, December 10, 2013 6:04 PM
To: Smith, Lisa Anne; 'Brown, Samuel'
Cc: wdh@umd.edu; 'Rubin Salter, Jr.'; 'Bhargava, Anurima (CRT)'; 'Savitsky, Zoe(CRT)'; 

nramirez@MALDEF.org
Subject: Re:   UHS report and recommendation

Lisa Anne, 
 
We are puzzled by your repeated emails to Dr. Hawley with respect to the Report and Recommendation (“R&R”) he filed 
concerning the UHS admissions plan.  
 
It is quite clear to us that in that R&R Dr. Hawley addresses issues with the admissions plan and the District’s failures to 
comply with the USP with respect to the timing and process for the creation of the plan that have repeatedly been the 
subjects of comment/objection by the Mendoza (and Fisher) Plaintiffs  and that were not resolved by your memo of 
November 15, 2013 or the new “Appendix L” to the plan.    It is equally clear to us that Dr. Hawley did exactly what we 
would have expected him to do with respect to our request for a report and recommendation when he thereafter 
received that November 15 memo and Appendix L.  He determined which issues had been resolved by the memo and 
Appendix L and treated them accordingly in his R&R.  (Therefore, he did not address the Mendoza Plaintiffs’ objection to 
the failure to commit to testing 7th graders because Appendix L now says that will occur; he referenced the clarification 
that makes explicit that the “motivation test”  will be used as an additive score with a possible point value of up to five 
points; and  he omitted reference to the Mendoza Plaintiffs’ objection to the portion of the plan that referred 
to  assigning grades in certain classes additional points for purposes of calculating an applicant’s GPA because Appendix 
L at least temporarily moots that issue. )  
 
To answer your questions directly:   we did not need to tell Dr. Hawley that the District’s memorandum of November 15 
and Appendix L failed to resolve all of our concerns and objections.   That was apparent.  Before he filed his R&R,  Dr. 
Hawley informed us that he would not address an issue like the testing of 7th graders in his R&R  because through its 
memo and Appendix L, the District had brought itself into compliance with the USP on that particular issue.   
 
We hope the foregoing sets this issue to rest. 
 
Lois 
 
 
 
 
Lois D. Thompson 
Partner 
 
Proskauer 
2049 Century Park East 
Suite 3200 
Los Angeles, CA 90067-3206 
d 310.284.5614 
f  310.557.2193  
lthompson@proskauer.com 
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greenspaces 
Please consider the environment before printing this email. 
 

From: Smith, Lisa Anne [mailto:lasmith@dmyl.com]  
Sent: Tuesday, December 10, 2013 9:50 AM 
To: 'Willis D. Hawley' 
Cc: Brown, Samuel (Samuel.Brown@tusd1.org); Tolleson, Julie (Julie.Tolleson@tusd1.org); nramirez@maldef.org; 
Thompson, Lois D.; Rubin Salter, Jr. 
Subject: RE: UHS report and recommendation 
 
Bill, 
  
I ask because we prepared a careful, point by point response to the Plaintiffs’ concerns and never heard anything further 
on the matter from them or you until the R&R was submitted.  We would like to know which of their objections the 
Plaintiffs believe were not adequately addressed.   I thought they were simple questions, but I will rephrase them:  
  
After the District’s memo, did the Plaintiffs tell you that the response was inadequate and that they still wanted to go 
forward?  
After the District’s memo, did they identify which of their objections remained unresolved? 
  
Lisa Anne 
Lisa Anne Smith  
DeConcini McDonald Yetwin & Lacy, P.C.  
2525 E. Broadway, Suite 200  
Tucson, AZ  85716  
(520) 322-5000  
(520) 322-5585 (fax)  
lasmith@dmyl.com  
www.deconcinimcdonald.com  
This communication is confidential and is intended only for the use of the individual or entity named above.  If you have received this 
communication in error, please immediately destroy it and notify the sender by reply e-mail or by telephone (520) 322-5000 (call 
collect). 
  

From: Willis D. Hawley [mailto:wdh@umd.edu]  
Sent: Monday, December 09, 2013 4:34 PM 
To: Smith, Lisa Anne 
Cc: Brown, Samuel (Samuel.Brown@tusd1.org); Tolleson, Julie (Julie.Tolleson@tusd1.org); nramirez@maldef.org; 
Thompson, Lois D.; Rubin Salter, Jr. 
Subject: RE: UHS report and recommendation 
  
What are the reasons for these questions? The provisions of the USP require that I submit to the Court objections raised 
by the plaintiffs. As you can see, I copied the plaintiffs in my response. I have no reason to believe that they believe that 
the R&R I submitted does not address their concerns or that it deals with issues they do not think warrant the R&R. 
  
Bill 
  

From: Smith, Lisa Anne [mailto:lasmith@dmyl.com]  
Sent: Monday, December 09, 2013 6:12 PM 
To: Willis D. Hawley 
Cc: Brown, Samuel (Samuel.Brown@tusd1.org); Tolleson, Julie (Julie.Tolleson@tusd1.org); nramirez@maldef.org; 
Thompson, Lois D.; Rubin Salter, Jr. 
Subject: RE: UHS report and recommendation 
  
Bill, 
  
As set forth below, I have two specific questions I am asking you to answer: 
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1.            Did you receive any information from the Plaintiffs regarding further concerns or objections remaining after the 
District revised the UHS plan, added Appendix L and submitted its memo?  (Your email, below, suggests you determined 
whether or not an objection was resolved and I am asking whether the Plaintiffs provided input after the memo on 
whether or not it addressed the specific objections.) 
  
2.            Did the Plaintiffs make a request after our November 15 memo and the accompanying voluntary resolution of 
those concerns for a Recommendation and Report, or did their only requests come prior to that memo?   
  
Thanks, 
Lisa Anne 
Lisa Anne Smith  
DeConcini McDonald Yetwin & Lacy, P.C.  
2525 E. Broadway, Suite 200  
Tucson, AZ  85716  
(520) 322-5000  
(520) 322-5585 (fax)  
lasmith@dmyl.com  
www.deconcinimcdonald.com  
This communication is confidential and is intended only for the use of the individual or entity named above.  If you have received this 
communication in error, please immediately destroy it and notify the sender by reply e-mail or by telephone (520) 322-5000 (call 
collect). 
  

From: Willis D. Hawley [mailto:wdh@umd.edu]  
Sent: Monday, December 09, 2013 3:10 PM 
To: Smith, Lisa Anne 
Cc: Brown, Samuel (Samuel.Brown@tusd1.org); Tolleson, Julie (Julie.Tolleson@tusd1.org); nramirez@maldef.org; 
Thompson, Lois D.; Rubin Salter, Jr. 
Subject: RE: UHS report and recommendation 
  
My Report and Recommendation takes into account the new Appendix L to the UHS Admissions Plan which, as you state 
in your memo,  makes “revisions [that] are minimal and are intended as clarifications only.”  To the extent your memo or 
Appendix L fully addressed a Mendoza or Fisher objection (for example, the Mendoza objection to the failure of the 
admissions plan to commit to testing all 7th grade students as required by the USP), I treated the objection as resolved 
and did not address it in my Report and Recommendations.  To the extent an objection was neither addressed nor fully 
resolved in your memo and Appendix L, I addressed it in my Report and Recommendations.  
  
I do  not know when the Court will respond. I did request expedited action. I assume that the District is looking into how 
it might respond should the Court accept my recommendations.  It already has information about the kinds of essays 
applicants might submit and the types of information students provide as “non‐cognitive measures”.  And, the District 
has implied that such measures might be used in future years so that whatever investment is made in this regard will be 
productive in any case. 
  
Bill     
  
  
  

From: Smith, Lisa Anne [mailto:lasmith@dmyl.com]  
Sent: Friday, December 06, 2013 5:56 PM 
To: Willis D. Hawley 
Cc: Brown, Samuel (Samuel.Brown@tusd1.org); Tolleson, Julie (Julie.Tolleson@tusd1.org) 
Subject: UHS report and recommendation 
  
Bill, 
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As you know, we submitted a memo to you and the parties on November 15,2013, responding to each of the objections 
raised by the Fisher and Mendoza Plaintiffs and attaching the new Appendix L which was designed to respond directly to 
concerns raised by the Plaintiffs.  We did not see any response from the Plaintiffs to that memo or those changes.  Did 
you receive any information from the Plaintiffs regarding further concerns or objections remaining after the District took 
that additional action (or, on the other hand, that the memo and Appendix addressed their concerns satisfactorily)?  Did 
they make a request after our November 15 and the accompanying voluntary resolution of those concerns for a 
Recommendation and Report, or did their only requests come prior to that memo?   
  
Thanks. 
  
Lisa Anne 
  
Lisa Anne Smith  
DeConcini McDonald Yetwin & Lacy, P.C.  
2525 E. Broadway, Suite 200  
Tucson, AZ  85716  
(520) 322-5000  
(520) 322-5585 (fax)  
lasmith@dmyl.com  
www.deconcinimcdonald.com  
This communication is confidential and is intended only for the use of the individual or entity named above.  If you have received this 
communication in error, please immediately destroy it and notify the sender by reply e-mail or by telephone (520) 322-5000 (call 
collect). 
  

  
                

   

This communication is confidential and is intended only for the use of the individual or entity named above. If you have received this 
communication in error, please immediately destroy it and notify the sender by reply e-mail or by telephone (520) 322-5000 (call 

collect).   

  
                

   

This communication is confidential and is intended only for the use of the individual or entity named above. If you have received this 
communication in error, please immediately destroy it and notify the sender by reply e-mail or by telephone (520) 322-5000 (call 

collect).   

 
                

   

This communication is confidential and is intended only for the use of the individual or entity named above. If you have received this 
communication in error, please immediately destroy it and notify the sender by reply e-mail or by telephone (520) 322-5000 (call 

collect).   
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********************************************************** 
To ensure compliance with requirements imposed by U.S.  
Treasury Regulations, Proskauer Rose LLP informs you that  
any U.S. tax advice contained in this communication  
(including any attachments) was not intended or written to  
be used, and cannot be used, for the purpose of (i)  
avoiding penalties under the Internal Revenue Code or (ii)  
promoting, marketing or recommending to another party any  
transaction or matter addressed herein. 
 
********************************************************** 
This message and its attachments are sent from a law firm 
and may contain information that is confidential and  
protected by privilege from disclosure. If you are not the  
intended recipient, you are prohibited from printing,  
copying, forwarding or saving them. Please delete the  
message and attachments without printing, copying,  
forwarding or saving them, and notify the sender  
immediately. 
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RUSING LOPEZ & LIZARDI, P.L.L.C. 
6363 North Swan Road, Suite 151 
Tucson, Arizona 85718 
Telephone: (520) 792-4800 
Facsimile: (520)529-4262 

J. William Brammer, Jr. (State Bar No. 002079) 
wbrammer@rllaz.com 
Oscar S. Lizardi (State Bar No. 016626) 
olizardi@rllaz.com 
Michael J. Rusing (State Bar No. 006617) 
mrusing@rllaz.com 
Patricia V. Waterkotte (State Bar No. 029231) 
pvictory@rllaz.com 
Attorneys for Tucson Unified School District No. One, et al. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ARIZONA 

Roy and Josie Fisher, et al., 

Plaintiffs

v. 

United States of America, 

Plaintiff-Intervenor,

v. 

Anita Lohr, et al., 

Defendants,

and 

Sidney L. Sutton, et al., 

Defendants-Intervenors,

 
CV 74-90 TUC DCB 
(Lead Case) 
 
 
MOTION TO APPROVE THE 
SPECIAL MASTER’S UHS 
ADMISSIONS MEMORANDUM 
MODIFYING DECEMBER 16, 
2013 ORDER  
 
       (First Request) 
 
Motion for Action 
     
 
CV 74-204 TUC DCB 
(Consolidated Case) 
 

Maria Mendoza, et al. 

Plaintiffs,

United States of America, 

Plaintiff-Intervenor,

v. 

Tucson Unified School District No. One, et al. 

Defendants.
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Pursuant to LRCiv 7.3 (a), Defendant Tucson Unified School District No. One, 

(“TUSD”) moves the Court for approval of the deadline modifications found in the January 

3, 2014 UHS admissions memorandum from the Special Master to all parties, attached 

hereto as Exhibit A (“Special Master UHS Modification Memo”).   

The Special Master UHS Modification Memo sets forth stipulated interim 

modifications to the Court’s December 16, 2013 order on the UHS Admissions Plan. See 

ECF No. 1520 (“12/16/13 Order”).  In the Special Master UHS Modification Memo, the 

Special Master extended TUSD’s deadline to implement a revised UHS admissions plan 

from January 15, 2014 to January 31, 2014.  Counsel for the Fisher Plaintiffs (Rubin Salter, 

Jr.) and counsel for the Mendoza Plaintiffs (Lois Thompson) were consulted and do not 

object to the proposed modifications set forth in the Special Master UHS Modification 

Memo. 

TUSD currently has pending a Motion for Reconsideration (ECF No. 1533) of the 

Court’s December 20, 2013 order (ECF No. 1529) which rejected the TUSD UHS 

Admissions Plan and affirmed the Special Master’s UHS Admissions Plan.  In reaching the 

stipulated modifications in the attached Special Master UHS Modification Memo, TUSD 

does not intend to waive any of its arguments in the Motion for Reconsideration and/or 

waive any future appellate remedies it may have regarding the Court’s rejection of TUSD’s 

UHS Admissions Plan.1   Instead, recognizing the immediate need to address the 2013-2014 

UHS admissions process and TUSD’s compliance with the 12/16/13 Order, TUSD and the 

Special Master met to discuss an interim solution applicable solely to the 2013-2014 

admissions process that will be implemented while the Court resolves TUSD’s objections to 

the Court’s orders (ECF No.’s 1520 & 1529) requiring TUSD to implement the Special 

Master’s UHS Admissions Plan instead of TUSD’s UHS Admissions Plan.  Accordingly, 

TUSD hereby requests approval of the deadline modifications contained in the Special 

Master UHS Modification Memo attached hereto. 

                                              
1 Although the Mendoza Plaintiffs and the Fisher Plaintiffs have no objections to the attached Special Master UHS 
Modifications Memo, they did not concede that TUSD has a right to seek reconsideration of or appeal the Court’s order 
denying the TUSD UHS Admissions Plan. 
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Respectfully submitted this 7th day of January, 2014 
 
 

RUSING LOPEZ & LIZARDI, P.L.L.C.
 
 
s/ J. William Brammer, Jr. 
J. William Brammer, Jr. 
Oscar S. Lizardi 
Michael J. Rusing 
Patricia V. Waterkotte 
Attorneys for Tucson Unified School District No. 
One, et al.

 
 
 
 
 
 
 
ORIGINAL of the foregoing filed via the CM/ECF 
Electronic Notification System and transmittal of a 
Notice of Electronic Filing provided to all parties 
that have filed a notice of appearance in the District  
Court Case, as listed below. 
 
RICHARD M. YETWIN ASBN 03196 
LISA A. SMITH ASBN 16762 
SESALY O. STAMPS 25773 
Attorneys for Defendant TUSD 
DeConcini, McDonald, Yetwin & Lacy 
2525 E. Broadway Blvd., Suite 200 
Tucson, Arizona 85716-5303 
(520) 322-5000 
ryetwin@dmyl.com 
lasmith@dmyl.com 
sstamps@dmyl.com 
 
LOIS D. THOMPSON CSBN 093245 
JENNIFER L. ROCHE CSBN 254538 
Attorneys for Mendoza Plaintiffs 
Proskauer Rose LLP 
2049 Century Park East, Suite 3200 
Los Angeles, California 90067 
(310) 557-2900 
lthompson@proskauer.com 
jroche@proskauer.com 
 
NANCY A. RAMIREZ CSBN 152629 
Attorney for Mendoza Plaintiffs 
Mexican American LDEF 
634 S. Spring St. 11th Floor 
Los Angeles, CA 90014 
(213) 629-2512 
nramirez@maldef.org 
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RUBIN SALTER, JR. ASBN 01710 
Attorney for Fisher, et al., Plaintiffs 
177 North Church Avenue, Suite 903 
Tucson, Arizona 85701-1119 
rsjr2@aol.com 
ANURIMA BHARGAVA 
ZOE M. ZAVITSKY CAN 281616 
Attorneys for Plaintiff-Intervenor 
USDOJ Civil Rights Division 
601 D St. NW, Ste. 4300 
Washington, DC 20004 
(202) 353-3504 
anurima.bhargava@usdoj.gov 
zoe.savitsky@usdoj.gov 
 
COPY of the foregoing served via email 
this 7th day of January, 2014 to: 
 
WILLIS D. HAWLEY 
Special Master 
2138 Tawes Building 
College of Education 
University of Maryland 
College Park, MD 20742 
(301) 405-3592 
wdh@umd.edu 
  
 
s/ Rose Magaddino   
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January 3, 2013 
To: Parties 
From: Bill Hawley 
Re: UHS Admissions Process and Criteria for 2014-15 Admissions 

I met with the Superintendent, Julie Tolleson and others about the Court approved admission 
process on December 17 & 18. The District raised some appropriate concerns about developing 
rubrics for the essays and meeting the January 15, 2013 deadline. In response to those 
concerns, I agreed to modify the elements of the Order about which I will advise the Court. If 
you have objections to this, let me know as soon as possible. A summary of the changes, 
outlined in more detail below, are: 

(1) To collapse the essay and non-cognitive measures into one assessment activity
the preparation of short essay responses to items measuring non-cognitive attributes (such as 
experiences that reflect contributions to families or communities). This change incorporates 
both the essay and non-cognitive measures identified in the Court Order but avoids the 
development of grading rubrics for more comp.lex essay topics. This may equalize the playing 
f1eld for students who may have difficulty with academic language but is motivated by the 
technical concern about rubrics. Note that the District retains the right to design the non
cognitive essay content, something they wanted and is appropriate. As you know, the District 
has examples of such measures used by other exam schools. 

(2) The date for providing selected students the opportunity respond to the new 
admission criteria is changed from January 15 to January 31. Recall that the proposal was made 
by me on November 22 but was not acted upon until mid-December. Since students who met 
the original criteria have already been admitted, there is no downside to the delay. 

Assuming that it agrees to the provisions below, the District does not waive its right to seek 
reconsideration or to appeal to the Ninth Circuit. 

The understandings below apply to those aspects of the Court Order relating to admission 
criteria and processes for 2013-14. 

1. Special Master 11/22/13 Recommendation No. 1: "Expedite the review of applicants for 
admission to UHS using criteria used in 2013-2014". (ECF No. 1519, p.9) 

Stipulated Agreement: This already has been completed. 

2. Special Master 11/22/13 Recommendation No.2: "Develop student essay questions and 
non-cognitive measures (the District already has examples ofthese from other exam schools 
and can easily get more) not later than January 15, 2014." (ECF No. 1519, p.9) 
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Stipulated Agreement: TUSD will develop, no later than January 31, 2014, non-cognitive, short
answer essay questions, to be administered in a single instrument. The content of those 
questions is for the crafting by TUSD educational professionals. 

3. Special Master 11/22/13 Recommendation No.3: "Identify applicants who are potentially 
eligible for admission to UHS by changing the initial cut score on the aggregated GPA and CogAT 
weights form 50 to some number that increase the pool of eligible candidates by at least 33 
percent or a number agreed to by the District and the Special Master. This will create a 
preliminary eligibility pool." (ECF No. 1519, p.9) 

Stipulated Agreement: TUSD will develop an initial pool of diverse applicants using cluster data 
analysis to determine both the point cut-off and the applicants in the preliminary eligibility 
pool. The number of students involved shall be no less than the number proposed by the 
District in its proposal to which the Special Master's revisions were addressed. 

4. Special Master 11/22/13 Recommendation No.4: "As soon as possible, the students in the 
preliminary eligibility pool will be invited to write a qualifying essay and complete the 
questionnaire that identifies non-cognitive student characteristics typically used in selective 
school and college admissions." (ECF No. 1519, pp.9-10) 

Stipulated Agreement: TUSD will develop non-cognitive, short-answer essay questions (a single 
instrument) to satisfy the recommended requirement to develop "student essay questions and 
non-cognitive measures." 

5. Special Master 11/22/13 Recommendation No.5: "As an alternative to [recommendation]4, 
the District could ask all applicants to prepare the essay and to fill out the form identifying 
particular experiences and strengths of those who are applying as soon as the essay topics and 
questionnaire are prepared." (ECF No. 1519, p.10) 

Stipulated Agreement: Recommendation No.5 was an alternative strategy that TUSD need not 
pursue. 

6. Special Master 11/22/13 Recommendation No.6: "An additional number of points based on 
the essays and evidence of student characteristics related to achievement would be added to 
the aggregated GPA and CogAt scores. This number should be consequential and determined 
based upon the quality of the responses to the alternative measures." (ECF No. 1519, p.10) 

Stipulated Agreement: An additional number of points based on the non-cognitive measure 
essays that provide evidence of student characteristics related to achievement would be added 
to the aggregated GPA and CogAt scores. This number should be consequential and 
determined based upon the quality of the responses to the alternative measures. Additional 
points will be assigned as part of the scoring rubric developed by the District will be applied 
accordingly. 
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7. TUSD shall have until January 31, 2014 to implement this plan. 

8. TUSD will send out notification letters to applicants who met the minimum criteria of fifty 
admission points for the 2014-15 school year. (This has been done). 

9. TUSD will implement its current plans to administer the CAlM I to all eighth graders as a pilot 
to determine its potential effectiveness (the results will not be used for admission for the 2014-
15 school year). 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ARIZONA 

Roy and Josie Fisher, et al., 

Plaintiffs

v. 

United States of America, 

Plaintiff-Intervenor,

v. 

Anita Lohr, et al., 

Defendants,

and 

Sidney L. Sutton, et al., 

Defendants-Intervenors,

 
CV 74-90 TUC DCB 
(Lead Case) 
 
 
PROPOSED ORDER 
 
CV 74-204 TUC DCB 
(Consolidated Case) 
 

Maria Mendoza, et al. 

Plaintiffs,

United States of America, 

Plaintiff-Intervenor,

v. 

Tucson Unified School District No. One, et al. 

Defendants.
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Upon Defendant Tucson Unified School District’s Motion to Approve the Special 

Master’s UHS Admissions Memorandum Modifying the December 16, 2013 Order and 

extending deadlines contained within the December 16, 2013 Order, and good cause 

appearing 

IT IS HEREBY ORDERED that the Motion is granted. 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ARIZONA 

Roy and Josie Fisher, et al., 

Plaintiffs

v. 

United States of America, 

Plaintiff-Intervenor,

v. 

Anita Lohr, et al., 

Defendants,

and 

Sidney L. Sutton, et al., 

Defendants-Intervenors,

 
CV 74-90 TUC DCB 
(Lead Case) 
 
 
ORDER 
 
CV 74-204 TUC DCB 
(Consolidated Case) 
 

Maria Mendoza, et al. 

Plaintiffs,

United States of America, 

Plaintiff-Intervenor,

v. 

Tucson Unified School District No. One, et al. 

Defendants.
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Pursuant to the Motion filed on January 9, 2014, by the Special Master to Amend his 

recommendations regarding the UHS Admissions Process Revisions (Doc. 1543), the Court 

finds good cause to grant Defendant Tucson Unified School District’s Motion to Approve 

the Special Master’s UHS Admissions Memorandum Modifying the recommendations of 

the Special Master, adopted by Court Order issued December 16, 2013, (Doc. 1537). 

Accordingly, 

IT IS ORDERED that the Motion by TUSD for an Order Adopting R&R, Set 

Deadlines to Approve the Special Master’s UHS Admissions Memorandum (Doc. 1537) is 

GRANTED. 

IT IS FURTHE ORDERED that the Special Master’s Amendment to the R&R Re: 

UHS Admissions Process Revisions to extend the deadline for implementation of a revised 

UHS admissions plan from January 15, 2014 to January 31, 2014 is ADOPTED.  

IT IS FURTHER ORDERED that the Motion (Doc. 1543) filed by the Special 

Master to Amend the R&R Re: UHS Admissions Process Revisions (Doc. 1519) is 

GRANTED.  The R&R (Doc. 1519), as hereby amended, is ADOPTED by the Court. 

 Dated this 17th day of January, 2014. 
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