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MENDOZA PLAINTIFFS’ OBJECTIONS TO FINAL UNIVERSITY HIGH SCHOOL (“UHS”) ADMISSIONS 

PROCESS REVISION (“REVISION”) AND REQUEST FOR SPECIAL MASTER REPORT AND 

RECOMMENDATION 

 

 Mendoza Plaintiffs remain concerned about the District’s failure to comply with the 

USP’s express provisions relating to UHS, which, inter alia, mandated the creation of revised 

admissions procedures so that they could have been piloted for transfer students for the 2013-

14 school year.  (Sec. V,A,5,a.)  Having missed that opportunity, the District now has adopted a 

pilot admissions process for enrollment in 2014-15 for all entering freshmen and sophomores.   

 A critical piece of that pilot admissions process is a motivation test.  With respect to that 

test, the Revision is incomplete.  It states that the CAIMI or “other relevant measures” will be 

employed but does not state the basis on which the decision to use some “other relevant 

measure” will be made.  Neither, in the form approved by the Governing Board, does it state 

what weight will be given to the results of this motivation test.1   Mendoza Plaintiffs believe 

that these omissions must be addressed.   (That said, Mendoza Plaintiffs reiterate that in 

concept they support the use of an additional admissions tool to assess “motivation.”) 

 The USP expressly states that the District “shall administer the appropriate UHS 

admission test(s) for all 7th grade students.”  (Sec. V,A,5,b.)  The Revision does not confirm that 

this will occur.  The District should be required to commit to this testing.  

 In comments on earlier versions of the UHS admissions process both the Mendoza 

Plaintiffs and the Special Master questioned the weights assigned to CogAT scores and grades in 

the admissions process and suggested that an evaluation be undertaken to determine the 

correlations, if any, between (1) CogAT scores and the grades achieved by UHS students in their 

classes and (2) the GPAs of entering students and the grades they achieve in their UHS classes 

for the purpose of determining how strong each of these factors is as a predictor of success at 

UHS and/or whether the weights assigned to these factors should be modified.   

 In the Expert Reports attached to the final Revision, the same point is made.   Kenneth 

Bacon, Principal of Scarsdale High School in New York, writes:  “I would urge you to analyze the 
                                                                 
1
 An earlier, draft version suggested that “up to five points” would be added to a student’s score 

but no comparable reference is included in the final Revision.  This seems to be implied by 

Appendix J but it should be included as an explicit provision of the revised admissions process 

so that there is no confusion or debate later on with respect to how the results of the 

motivation test are being used.   
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2 

 

correlation of the different elements of the admissions process (the CogAT, GPA, CAIMI, and 

non-cognitive assessments) with student performance in the high school every year to 

determine their appropriate point values and inclusion in the process overall.”   

 Such requirement, with results broken out by the race, ethnicity and ELL status of the 

students, should be expressly included in the Review section of the Revision. 

The experts (both Kenneth Brown and Jeannie Franklin in Appendix K) noted 

inconsistency in the Revision in the treatment of the weight to be given advanced courses such 

as honors or pre-AP for the purposes of an admission score and suggested that the 

inconsistencies should be resolved. (This occurs both with respect to the Freshman and the 

Sophomore admissions sections.)  Mendoza Plaintiffs object to any resolution of this 

inconsistency that results in additional weight being given for such courses at least until the 

District demonstrates that it has met its obligation under the USP to increase the number and 

percentage of African American and Latino students enrolled in such courses.   (See, Sec. V, A, 4 

related to Advanced Academic Courses.)  

 The Revision contains a section entitled Recruitment and Retention which 

simultaneously states that recruitment and retention are not part of the admissions plan and 

then states that efforts are in place to improve recruitment and to further develop and improve 

student support systems.  Absent is an acknowledgement of the specific outreach and 

recruitment efforts mandated by the USP in Sec. V, A, 5, b, c, and d.  The District should be 

required to confirm that these mandated recruitment efforts are in place. 

 With respect to recruitment and retention, one of the experts retained by the District 

(Jeannie Franklin in Appendix K) made specific suggestions for the use of a pre-selection 

committee and a school advocacy tool.  Having received such recommendation from its expert, 

the District should report whether it is intending to implement those suggestions and, if not, 

why not. 
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 Mendoza Plaintiffs lodge a separate objection to the use of Illinois Mathematics and 

Science Academy (“IMSA”) as the comparison school to UHS for the purpose of the power point 

presentation made to the Governing Board and the public with respect to the UHS admissions 

process.   (The power point was included in the Governing Board agenda items for its October 

22, 2013 meeting.)  [Mendoza Plaintiffs also note that the power point seems to resolve the 

inconsistency noted above relating to the treatment of coursework in favor of giving weight to 

enrollment in pre-AP courses.   Again, as stated above, Mendoza Plaintiffs object to such 

weighting as discriminatory with respect to African American and Latino applicants to UHS 

given the disparity in participation by African American and Latino potential applicants in such 

advanced classes.]  

 Mendoza Plaintiffs lodge their objection to the use of IMSA as the single comparison 

school for the purposes of Governing Board (and public) presentation because they believe that 

comparisons between the two schools are extraordinarily hard to make and that the 

information presented in the power point is misleading.  

The power point begins by suggesting a basis for comparison by saying that Aurora, 

Illinois, where IMSA is located, is the second most populous city in its state as Tucson is the 

second most populous city in Arizona, thereby implicitly suggesting some sort of comparability.   

What it does not say, however, is that IMSA is a state agency, independent of any local school 

district, which recruits students from all over the State of Illinois.  (In fact, it is a boarding 

school.)  (See Finn and Hockett, Exam Schools, at 61.)  Therefore, the comparison between the 

demographics of Aurora, Illinois and Tucson, which is made in the power point, is meaningless.   

The more valid comparison, as the authors of Exam Schools recognize at page 68 of their book, 

is with the entire State of Illinois.  Further, as its name implies and unlike UHS, IMSA focuses on 

science and math.  Finally, all students enter as sophomores, having completed their first year 

of high school elsewhere.    

 Most important, given that the revisions in UHS admissions are being made pursuant to 

the USP for the express purpose of increasing  the admission (and retention) of African 

American and Latino students at UHS, it seems particularly questionable to make comparisons 

to a school that has been criticized because its enrollment does not reflect the demographics of 

its state and is in violation of  relevant State law that requires it to employ admissions criteria 

that “ensure adequate geographic, sexual, and ethnic representation.”  Exam Schools at 68. 

 Mendoza Plaintiffs therefore object to any conclusions about the demographics of UHS 

and/or Tucson that the District purports to base on a comparison with IMSA.   
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11/04/13 
 
To:  Special Master (SM) Willis Hawley 
 
From:  Plaintiffs Roy Fisher, et al (Fisher Plaintiffs) 
 
Regarding: The Fisher Plaintiffs’ objection to and request for a report and  

recommendation regarding the University High School (UHS) Admissions 
Process Revision (APR) as approved by the Tucson Unified School District 
(TUSD) Governing Board (GB). 
 

The Fisher Plaintiffs object to the UHS APR        
 

The Fisher Plaintiffs herewith submit to the SM their objection to and request for a report and 
recommendation regarding the UHS APR as approved by the TUSD GB.  The Fisher Plaintiffs 
submitted objections to earlier versions of the UHS admissions process proposal on 08/26/13 and 
09/06/13.  In their 08/26/13 comments, the Fisher Plaintiffs raised two objections: 
 

It is difficult to comment on the efficacy vel non of the proposed use of academic 
resiliency measures in admissions without knowing how that measure would impact 
actual admissions.  While the measure seems difficult to assess independent of 
confounding socioeconomic variables, its consideration is not inherently objectionable.  
Rather than focusing on maintaining a high admissions bar, the Fisher Plaintiffs believe 
UHS would better direct its efforts at educating a broader spectrum of potentially high-
performing students by ensuring that the students it does admit receive the support they 
will need to succeed at UHS; and 
 
Like [SM] Hawley, the Fisher Plaintiffs question the assumed validity of the CogAT.  
The Fisher Plaintiffs believe that such testing instruments are culturally biased and serve 
as a de facto barrier to the representative admission of low SES AA and MA students to 
UHS. 

 
In their 09/06/13 comments, the Fisher Plaintiffs summarized their top three priorities for the 
UHS admissions plan as follows: 
 

[The] Fisher Plaintiffs believe UHS would better direct its efforts at educating a broader 
spectrum of potentially high-performing students by ensuring that the students it does 
admit receive the support they will need to succeed at UHS; 
 
Whatever admissions criteria used, we should be able to determine (by applying those 
criteria to past application data) how much they will increase the percentage of AA and 
MA students admitted to UHS; and 
 
Just admitting AA students won't ensure they will graduate.  Additional academic support 
will be necessary.  What will that be? 
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The Fisher Plaintiffs join the Mendoza Plaintiffs’ 10/31/13 objection to the UHS APR  
 
The Fisher Plaintiffs incorporate by reference any outstanding concerns raised in the SM’s 
09/06/13 memorandum and formally join the Mendoza Plaintiffs in their 10/31/13 objection to 
the UHS APR where they state that: 

 
With respect to [the motivation] test, the Revision is incomplete.  It states that the CAIMI 
or “other relevant measures” will be employed but does not state the basis on which the 
decision to use some “other relevant measure” will be made.  Neither, in the form 
approved by the Governing Board, does it state what weight will be given to the results of 
this motivation test.   
 
[...] 
 
The USP expressly states that the District “shall administer the appropriate UHS 
admission test(s) for all 7th grade students.” [...].  The Revision does not confirm that this 
will occur.  The District should be required to commit to this testing. 
 
[...] 
 
In comments on earlier versions of the UHS admissions process both the Mendoza 
Plaintiffs and the Special Master questioned the weights assigned to CogAT scores and 
grades in the admissions process and suggested that an evaluation be undertaken to 
determine the correlations, if any, between (1) CogAT scores and the grades achieved by 
UHS students in their classes and (2) the GPAs of entering students and the grades they 
achieve in their UHS classes for the purpose of determining how strong each of these 
factors is as a predictor of success at UHS and/or whether the weights assigned to these 
factors should be modified [...].  Such requirement, with results broken out by the race, 
ethnicity and ELL status of the students, should be expressly included in the Review 
section of the Revision. 
 
[...] 
 
Absent [from the APR] is an acknowledgement of the specific outreach and recruitment 
efforts mandated by the USP in Sec. V, A, 5, b, c, and d.  The District should be required 
to confirm that these mandated recruitment efforts are in place.   
 
[...] 
 
[The] Mendoza Plaintiffs [...] object to any conclusions about the demographics of UHS 
and/or Tucson that the District purports to base on a comparison with of [the Illinois 
Mathematics and Science Academy] IMSA.   
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UHS Admissions BH Comments 

The UHS admissions proposal argues that by adding up to five points to the 

scores of students as a result of them taking the CAIMI test, the three-year 

average of students gaining admission through bonus points from the test is 

as follows: Whites-35%, African Americans-5% and Latinos-53%. 

Accepting the unlikely TUSD assumption that students would receive five 

out of five bonus points and the assumption that all eligible students enroll, 

the numbers don’t add up. Taking the two years for which the district 

provides admissions data and scores below 5o points by race (all students 

over 50 points are admitted) here is the story: 

2010-11 

Race #Enrolled #Eligible by Bonus Points   % Enrollment Increase 

White        57   12    21 

Af-Am        2    3                       150 

Latino       60                       21                                       35 

2011-12 

White         71                               14      20 

Af-Am         4                                 1                                        25 

Latino         67                              16      24 

While the percentage increases for African Americans are high the number 

of students is very low. The increase for Latinos is high but nowhere near 

the 53% increase TUSD calculated (I use a different base but the aggregate 

enrollment over time comes from yearly numbers). Moreover, if on average 

students of all races received three rather than five points on the CAIMI, 

the number of qualified Latino students would drop significantly. 

This said, the CAIMI could significantly increase the numbers and to a 

lesser extent, the proportion of Latino students attending UHS although we 
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have no way to know how different racial/ethnic groups will do on the 

CAIMI or if the CAIMI is the best way to assess motivation and resiliency. 

Case 4:74-cv-00090-DCB   Document 1518-2   Filed 12/13/13   Page 174 of 193Case 4:74-cv-00090-DCB   Document 1645-3   Filed 08/13/14   Page 159 of 183



ATTACHMENT I 

Case 4:74-cv-00090-DCB   Document 1518-2   Filed 12/13/13   Page 175 of 193Case 4:74-cv-00090-DCB   Document 1645-3   Filed 08/13/14   Page 160 of 183



Draft response to objections re UHS Admissions-for discussion 

  

Overview 

The Fisher and Mendoza Plaintiffs have both objected to the District’s plan 
for changing the criteria for admission to UHS. The USP provides that by 
April 1, 2013 TUSD will review and revise the process and procedures that it 
uses to select students for admission to UHS to ensure that multiple 
measures for admission are used and that all students have an equitable 
opportunity to enroll at University High School.  TUSD is to consult with 
the Plaintiffs and the Special Master during the drafting and prior to 
implementation of the revised admissions procedures.  

We are in the current bind because the provisions of the USP that the 
parties work together was not followed and the District has been working 
on this provision in a concerted way only in the last 2-3 months. 

This memo addresses what I consider key issues in the objections that 
could be addressed in the relatively near future. Consider this a draft and a 
summary of the recommendation I plan to make to the Court. I would, of 
course, prefer that the District agree to implement my recommendation so 
that it would not be necessary to file a recommendation. Should the District 
decide to implement the proposal below, the Fisher and Mendoza plaintiffs 
will not object and the Court need not be involved.  

At the end of this memo, I comment briefly on the other objections, for the 
record..  

The District’s Proposal 

Early in the development of the USP, enhancing the number of AA and 
Latino students who attended UHS became a priority. In July 2012, the 
Court ordered that the parties should work on aspects of the USP about 
which there was agreement prior to the approval of the USP. The District 
did not mobilize to work on UHS admissions until after the USP was 
approved by the Court and even then, its effort was limited as evidenced by 
the Initial Plan for UHS admissions. Only after substantial criticisms of the 
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Initial Plan did the serious work by the District begin and the product of 
that work is exhibited in a more extensive proposal submitted to the 
Plaintiffs and the SM on xxxx. The UHS admissions plan was approved by 
the Governing Board on October 22, 2013. (need to check dates). 
Throughout this entire time, the USP provision of collaboration on this 
issue was not followed. The District made its plans, the P/SM responded, 
the District revised, the plaintiffs and SM revised and the Board approved. 

As the District begins the process of recruiting and selecting students to 
UHS for 2014-15 , we have the status quo in admissions criteria for 
freshman (who will comprise most of the graduates from UHS) with one 
addition. That addition is to have students take a test (the CAIMI) that has 
not been tested or validated (so far as one can tell) as a good predictor of 
success in an exam school, much less fostering greater diversity in the 
acceptance pool. In the analysis presented in Appendix J of its proposal, the 
District estimates that this test will like have little effect on the eligibility of 
African Americans and will result in a significant percentage increase in the 
enrollment of Latino students. However, this analysis is seriously flawed 
and overstates the likely effect. 

In early August, the District was asked by the Special Master and the 
Mendoza Plaintiffs to examine whether different weights assigned to the 
CogAT scores and the GPA levels would affect enrollment. If this analysis 
was done, it has not be shared. In a conversation with the UHS admissions 
team on November 4, 2013, I heard that because almost all students 
admitted to UHS graduate (a significant reality for which the school faculty 
deserves credit), the only differentiated outcome indicator available was 
GPA in UHS. But variations in the weights of pre-UHS GPA do not predict 
(correlate with) UHS GPA  and only students who score a 9 on the CogAT 
have a higher UHS GPA than other students. If I heard this correctly, this 
would seem to call into question the weights given to differences in GPA 
and suggest the need for measures that do differentiate.  

After the initial criticisms of its plan for UHS admissions, the District 
sought to identify what other “exam schools” do in admission. None of the 
information reported by the District indicate that a test of motivation 
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should be used (at least so far as one can tell) and many exam school used 
essays by students, “non-cognitive measures” (such as exceptional 
activities, evidence of extra effort, leadership roles, personal qualities, etc.), 
and teacher recommendations. 

The District says that it will look into these other measures but that it is too 
late to use them in the coming year. There is, however, nothing mysterious 
about the types of measures suggested above, they are certainly less 
mysterious than the CAIMI test (which was not chosen after a study of 
alternative measures of motivation). Student essays and non-cognitive  
measures are used by almost all selective colleges and universities as 
criteria to make admission decisions. 
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My Recommendation to the Court 

My recommendation in response to the objections by the Plaintiffs will be 
that the Court direct the District to take one of two actions: 

• Postpone the admissions process for the next two months and (1) 
develop measures to include at least student essays and non-cognitive 
factors and assign weights to these measure, (2) provide a 
justification for the weights given to variations in GPA and CogAT 
scores or change the weights, and (3) examine alternative measures of 
motivation with the goal of selecting one that can be shown to best 
predict student achievement in rigorous academic settings. 
 

• Engage in a two step admission process with traditional admissions 
criteria being used for initial screening and student essays and non-
cognitive measures being  used in round two. The District also 
conduct the analysis of the weights given to GPA and CogAT scores 
indicated in point 2 above. This would allow time for developing 
alternative measures and the related processes and not require 
students with little chance of admission to provide additional 
evidence. It would also reduce the workload on people involved in the 
evaluation of the additional evidence of potential to succeed at UHS. 

If the District chooses to administer the CAIMI or any other test of 
motivation, it should not use the results in making eligibility decisions in 
the absence of evidence that the measure will enhance diversity and can 
be shown to predict student performance. 
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Other Issues Related to Plaintiff’s’ Objections 

 Request of Fisher Plaintiffs for Inclusion of Support in the UHS 
 Admissions Policy  

All of the parties agree that it is important to ensure that students who are 
admitted to UHS have the support they need to succeed and to graduate. 
The District argues that such a provision does not belong in the admissions 
criteria but should be dealt with in the Recruitment and Retention plan to 
be completed in December. I agree with the District in this case. It is worth 
noting that: (1) among students declared eligible for admission, African 
American and Latino students enroll in much higher percentages than their 
white peers, especially in the last two years for which data were provided 
and (2) once admitted African American and Latino students are as likely to 
graduate as their white peers. Of course, this could change if different 
criteria are used in admission though the goal of changing the admission 
criteria is to find more valid measures of capability and motivation, not to 
admit students unlikely to succeed in UHS. 

Both Fisher and Mendoza want the District to acknowledge its obligation to 
address recruitment and retention (support for persistence) in accord with 
the relevant sections of the USP (V.A.5). I presume that the District will 
agree to this. 

   

 Fisher Plaintiffs Join Mendoza in Objecting to Actions Since 
Addressed by the District  

In response to other objections by the Plaintiffs, the District has agreed to 
test all seventh graders, to not use GPAs weighted for honors and AP 
courses, to eliminate inconsistencies in the proposals, and to specify the 
weights to be given for the CAIMI test. 
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RUSING LOPEZ & LIZARDI, P.L.L.C. 
6363 North Swan Road, Suite 151 
Tucson, Arizona 85718 
Telephone: (520) 792-4800 
Facsimile: (520)529-4262 

J. William Brammer (State Bar No. 002079) 
wbrammer@rllaz.com 
Oscar S. Lizardi (State Bar No. 016626) 
olizardi@rllaz.com 
Michael J. Rusing (State Bar No. 006617) 
mrusing@rllaz.com 
Patricia V. Waterkotte (State Bar No. 029231) 
pvictory@rllaz.com 
Attorneys for Tucson Unified School District No. One, et al. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ARIZONA 

Roy and Josie Fisher, et al., 

Plaintiffs

v. 

United States of America, 

Plaintiff-Intervenor,

v. 

Anita Lohr, et al., 

Defendants,

and 

Sidney L. Sutton, et al., 

Defendants-Intervenors,

 
CV 74-90 TUC DCB 
(Lead Case) 
 
 
AFFIDAVIT OF JULIET KING, 
Ph.D. 
 
CV 74-204 TUC DCB 
(Consolidated Case) 
 

Maria Mendoza, et al. 

Plaintiffs,

United States of America, 

Plaintiff-Intervenor,

v. 

Tucson Unified School District No. One, et al. 

Defendants.
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