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District Response to Fisher and Mendoza Plaintiffs’ Requests for Report & 
Recommendation and Special Master Proposal (and Mendoza Plaintiffs’ Modified 

Proposal) Regarding CRPI Director Selection Process 

Preliminary Statement Regarding This Response 

 On March 11, 2014, the TUSD governing board approved the designation of 
Salvador A. Gabaldón, M.A. (“Gabaldón”) as the District’s Director of Culturally 
Responsive Pedagogy and Instruction (“CRPI Director”).  

 On March 31, 2014, TUSD received a request from a member of the 
Implementation Committee (Dr. Montano) for a meeting to discuss Gabaldón’s 
designation as CRPI Director.  Three days later, on April 3, 2014, a member of the TUSD 
legal department met with Dr. Montano to discuss this matter.  During that meeting, Dr. 
Montano was provided with Mr. Gabaldón’s CV, Steven Holmes’ (TUSD’s Assistant 
Superintendent for Curriculum and Instruction) narrative regarding his assessment of Mr. 
Gabaldón’s qualifications for the designation, the interview list, interview questions, and 
scoring sheets. (Exhibit A)  This information was also provided electronically the same 
day to Dr. Montano and the Special Master.   

 The Special Master forwarded the materials provided to Dr. Montano to the 
Plaintiffs on April 4, 2014.  The same day, the Special Master provided the parties with a 
memorandum regarding “Appointment of Director of Culturally Responsive Pedagogy 
and Instruction” (“Special Master CRPI Memo”) (Exhibit B).  The Special Master CRPI 
Memo included certain background facts1 relating to the process resulting in Gabaldón’s 
designation as the CRPI Director, but made no specific recommendations. 

 Less than a week later, before TUSD had the opportunity to respond to the Special 
Master CRPI Memo, the Fisher Plaintiffs submitted a request for report and 
recommendation regarding the designation of  Gabaldón as CRPI Director (“Fisher R&R 
Request”) relating to the qualifications and designation process “for the reasons cited in 

                                                            
1 The Special Master CRPI Memo refers to a prior dispute between the parties in relation 
to the required language on the job posting for the CRPI Director which does not relate to 
the designation issue at hand:  “I urged the District to add the USP-specified 
qualifications or to pursue other options.  The District refused saying, in effect, that the 
definition in the USP did not meet the needs of the District.”  Given the negative light 
this appears to cast upon the District on a tangential issue, a full and complete 
memorandum of the District’s well-reasoned position on the job posting provided to both 
the Plaintiffs and Special Master on September 30, 2013 is attached hereto.  (Exhibit C).   
After receipt of this memorandum, the Plaintiffs and Special Master dropped the issue. 
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[the Special Master CRPI Memo]”. (Exhibit D) The Mendoza Plaintiffs on April 9, 2014 
also made a request for a report and recommendation regarding the designation of 
Gabaldón as CRPI Director (“Mendoza CRPI R&R Request”), but relating only to the 
designation process, not to his qualifications. (Exhibit E)  Neither the Fisher CRPI R&R 
Request nor the Mendoza CRPI R&R Request has been joined by the Department of 
Justice.  No request for information was made by any Plaintiff prior to the Fisher and 
Mendoza CRPI R&R Requests. 

 On April 15, 2014, the Special Master wrote to the parties and proposed an 
alternative to a report and recommendation on the appointment of the CRPI Director as 
follows (“Special Master CRPI Proposal”): 

 The committee that has interviewed those who applied would select the top four 
 candidates of the eight they identified as potential appointees.  Assuming these 
 candidates are still interested—and they should be actively encouraged to persist 
 in their applications –these candidates and would be interviewed by the 
 committee.   The committee would make their recommendation to the 
 Superintendent who would, of course, make the appointment.  

(Exhibit F) 

 The Special Master requested a response to his proposal from TUSD on Friday, 
April 18, 2014 (providing TUSD with only four days to respond, although April 18, 2014 
is Good Friday and a District holiday). (Exhibit F)  

 On April 18, 2014, the Mendoza Plaintiffs notified the parties and the Special 
Master that they would agree to a modified version of the Special Master’s proposal, 
recommending that a new interview committee conduct the interviews (the “Mendoza 
Modified Proposal”).  (Exhibit G) The same day, the Fisher Plaintiffs notified the parties 
and Special Master that they renewed their report and recommendation request.  For the 
first time (and the same day as TUSD’s deadline to respond to the Plaintiffs and Special 
Master on this issue), the Fisher Plaintiffs complained that “Mr. Gabaldón does not 
appear to have any experience developing culturally relevant curriculum for African 
American students, certainly a critical requirement of this position.”  The Fisher Plaintiffs 
rejected the Special Master CRPI Proposal.  (Exhibit H) 

 The response herein is intended to address the Fisher CRPI R&R Request, 
Mendoza CRPI R&R Request, the Special Master CRPI Proposal and the Mendoza 
Modified Proposal. 
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Response 

I. USP Requirements for CRPI Director 

 USP § V.E.4.c mandates that TUSD shall hire or designate a CRPI Director: 

 c. Director of Culturally Responsive Pedagogy and Instruction (“CRPI 
 Director”). The District shall hire or designate an individual who shall 
 supervise the implementation of courses of instruction that focus on the cultural 
 and historical experiences and perspectives of African American and Latino 
 communities. The CRPI director shall also supervise, develop and implement 
 a professional development plan for administrators, certificated staff, and 
 paraprofessionals, as appropriate, on how best to deliver these courses of 
 instruction and to engage African American and Latino students. The CRPI 
 director shall have experience developing and teaching curriculum focused on the 
 African American and/or Latino social, cultural, and historical experience at the 
 secondary level. [USP § V.E.4.c][emphasis added]. 

 Additionally, if the District opts to hire for a required position (instead of 
designating a current TUSD employee), the USP describes the process for the hiring of 
administrators and certificated staff as follows: 

 1.  The District shall ensure that interview committees for the hiring of 
 administrators and certificated staff include African American and/or Latino 
 members.  For school site-level hiring, the principal shall submit to the 
 District human resources department the names and race/ethnicity of the 
 members of each interview panel. For District-level hiring, the individual who 
 selects the hiring panel shall also submit this information to the District human 
 resources department. [USP § IV.D.1] 

 3.  Each interview committee, at both the site level and district level, shall utilize a 
 standard interview instrument with core uniform questions to be asked of each 
 candidate that applies for that position and a scoring rubric. [USP § IV.D.3] 

 Although TUSD had two procedures available to it for filling the CRPI Director 
position (via hiring or designation), the District chose the hiring process so that a 
nationwide search could be conducted to find the best candidate.  Unfortunately, due to 
the breach in the hiring process described below, TUSD was forced to abandon it and 
designate a CRPI Director.  Even though doing so was not TUSD’s first choice, it was a 
choice expressly permitted it as provided in the USP. 
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II. Attempted Hiring Process for CRPI Director 

 A. Seven Month Candidate Search, Interview & Selection Process  

 Tsuru Bailey-Jones (“Bailey-Jones”), the Director of Academic Equity for Asian 
and Pacific Student Services, was designated as the Acting CRPI Director beginning on 
September 1, 2013 so that the District could conduct a nationwide search for a permanent 
CRPI Director pursuant to the hiring process described in USP § IV.D.1.  (Exhibit I, 
Affidavit of Tsuru Bailey-Jones, ¶¶ 1-3).  Bailey-Jones headed the interview committee 
for the screening and selection process under which applicants for the CRPI Director 
position would be screened, ranked, interviewed and selected in compliance with the 
USP.  Id. The interview committee was constituted as follows, including reference to 
their TUSD position and ethnicity: 

 Tsuru Bailey-Jones, Director of Academic Equity for Asian and Pacific 
Student Services and acting CRPI Director (African American and Asian). 

 Roxanne Begay-James, director of Academic Equity for Native American 
Students (Native American). 

 Mary Carmen Cruz, Teacher-Mentor for the Department of curriculum, 
instruction and Professional Development (Hispanic). 

 Maria Figueroa, Director of Academic Equity for Mexican-American 
students (Hispanic). 

 Dr. Joseph Hines, Interim director for Middle Schools (African American) 

 Brian Lambert, Program Manager for Student Equity and Intervention and 
the District’s Academic and Behavioral supports coordinator (White). 

(Exhibit I, ¶¶ 3-8).   

 The search and interview process spanned seven months, and is detailed further in 
the attached affidavit of the committee head (Bailey-Jones), including but not limited to, 
the postings, application screenings, telephonic screenings, the standard questions asked 
to applicants, the rubric used and further telephonic interviews following the candidate 
ranking and scoring.  (Exhibit I, ¶¶ 9-19). 

 B. Urgency to Fill Position 

 In the midst of the interview process, the Acting CRPI Director joined the team 
working on the development and implementation of the Family Engagement Plan 
required by the USP which, together with the Acting CRPI Director’s existing duties as 
Director of Academic Equity for Asian and Pacific Student Services, required that the 
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CRPI Director position be filled by another person as soon as possible so that there would 
be no delay in fulfilling the CRPI’s duties under the USP.  (Exhibit I, ¶ 19, Exhibit J, 
Affidavit of HT Sanchez, ¶ 3) 

 C. Compromise of Integrity of Interview Process in Final Stages of   
  Selection 

 As of March 3, 2014, the top candidates were selected from the eight finalists 
remaining out of the original 79 applications.  Exhibit I, ¶¶ 16-18.  At this point, TUSD 
learned the integrity of the interview process has been compromised by a leak to the 
public of the identity of the finalists. (Exhibit I, ¶ 18, Exhibit J, ¶ 2)  Given this leak, the 
District determined that the process under which the candidate would be selected in no 
way could be perceived as independent and fair. 

 Given the compromise of the by-then lengthy interview process conducted 
pursuant to and in compliance with USP § IV.D.12 as described in the Affidavit of 
Bailey-Jones, the District found itself in an extremely difficult position.  Although the 
USP mandated a specific hiring process, it also mandated that the District fill the CRPI 
Director position within a reasonable time-frame.  But, engaging in another lengthy 
selection process undoubtedly would have delayed USP compliance significantly.  
Exhibit J, ¶ 3.  Given the situation in which it found itself, the District acted swiftly to 
ensure the CRPI Director position was filled by the best candidate available as soon as 
possible.  Exhibit J, ¶¶ 4-7.  Filling the position as the District did avoided undue delay 
in complying with the USP requirements that the CRPI is charged with fulfilling, 
including that the “CRPI director shall also supervise, develop and implement a 
professional development plan for administrators, certificated staff, and 
paraprofessionals, as appropriate, on how best to deliver these courses of instruction and 
to engage African American and Latino students.” USP § V.E.4.c.  

 Similarly, the competing and conflicting concerns raised by the Mendoza 
Plaintiffs regarding the hiring of the CRPI Director (as well as the unexpected integrity 
compromise of the process) put TUSD in the untenable position of being unable to satisfy 
them.  On one hand, as the Mendoza Plaintiffs have acknowledged in their CRPI R&R 
Request, their complaints and concerns regarding the perceived delay in hiring of the 
CRPI Director have been expressed to TUSD since last year. On the other hand, however, 
they object to TUSD’s solution to a situation not of its own creation, where a breach 

                                                            
2 To date, there has been no objection or claim by the Special Master or Parties that the 
hiring process, prior to the compromise, was not in full compliance with the USP. 
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compromised a seven-month search and hiring process for a position that needed to be 
filled.  Given that the Mendoza Plaintiffs would not be satisfied either way, TUSD simply 
attempted to choose the better of two non-optimal options by designating to the position a 
current and qualified TUSD employee as permitted by USP § IV.D.1.  (Exhibit K)  

III. Special Master’s Concerns Regarding Gabaldón’s Qualifications 

 The Special Master CRPI Memo explains the background of Gabaldón relevant to 
this position, but does not conclude or make any recommendations on whether Gabaldón 
is qualified for the CRPI Director position.  (Exhibit B) The Mendoza CRPI R&R 
Request made five days later does not contend that Gabaldón is not qualified for the job, 
and is limited to a concern that the hiring process required by the USP was not followed.  
Although none of the Plaintiffs have raised an issue regarding the qualifications of 
Gabaldón for the CRPI Director position, the Special Master CRPI Proposal discusses the 
issue of Gabaldón’s qualifications, but reaches no conclusion and makes no 
recommendations on Gabaldón’s qualifications.3 

 Gabaldón is highly qualified for the CRPI Director position, and this was 
abundantly clear to the District following a lengthy interview conducted by Dr. Sanchez 
and Steve Holmes prior to his designation pursuant to USP § IV.D.1.  (Exhibit A, 
Exhibit J)  To name only a few of his qualifications4, Gabaldón has developed and 
taught multicultural literature units and presented professional development sessions for 
teachers.  He was a classroom teacher for more than 20 years before working more 
recently in curriculum development and language acquisition.  He has been honored for 
both his work as an educator and as a civil rights activist. (Exhibit J ¶¶ 6-7)  Indeed, as 
demonstrated by his CV attached to the Affidavit of HT Sanchez (Exhibit J), he has 

                                                            
3 Given that no Plaintiff is objecting to Gabaldón’s qualifications (save the belated and 
unsupported narrow objection by Fisher addressed in Footnote 5 below), nor is any of 
them requesting a report and recommendation on the sufficiency of his qualifications for 
the CRPI Director position, no report and recommendation regarding Gabaldón’s 
qualifications would be proper under the USP.  Without waiving that issue, and in a good 
faith effort to address the Special Master’s concerns on this issue, Gabaldón’s 
qualifications are addressed herein. 
4 Gabaldón’s qualifications are included in detail in the Affidavit of HT Sanchez (Exhibit 
J), memorandum of Steve Holmes (Exhibit A) and the CV attached to the Affidavit of 
HT Sanchez (Exhibit J). 
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significant experience in developing and teaching curriculum focused on Latino social, 
cultural, and historical experience at the secondary level.5   

IV. Special Master’s Proposal (and the Mendoza Plaintiffs’ Modified Proposal) 
 Regarding CRPI Director Position Is Not Workable in Light of Breach  

 The Special Master CRPI Proposal suggests that the District direct the previously-
constituted search committee to consider the top four candidates from the compromised 
selection process and then make a recommendation from those candidates to the 
Superintendent.  (Exhibit F).  The problem the District perceives with this proposal (and 
the Mendoza Modified Proposal utilizing a new interview committee), which is the 
precise reason TUSD could not continue the prior process, is that the identity of the 
candidates on the list are public due to the leak.  Specifically because of this leak, the 
hiring process and consideration of those candidates no longer can be an independent 
determination of the committee members.  This is because they may now already have 
been, and likely will be should this process continue, lobbied by individuals or groups 
who support certain of the candidates.  Although the District has the utmost faith in the 
committee members to do their best to be fair and independent, the appearance of 
impropriety or potential favoritism that would attend any decision made by the committee 
after the leak remains.  Accordingly, returning to evaluation of those candidates simply is 
not feasible and designation of the CRPI Director as permitted by USP § IV.D.1 is the 
better of the options.  

                                                            
5 The Fisher Plaintiffs have raised a new objection to the qualifications of Gabaldón the 
same day as the deadline for this response (Exhibit I), and accordingly, TUSD has not 
been afforded an adequate opportunity to respond.  However, TUSD notes preliminarily 
that experience in developing culturally relevant curriculum for African American 
students is not a requirement of the USP as the Fisher Plaintiffs suggest.  The USP 
requires the CRPI Director to “have experience developing and teaching curriculum 
focused on the African American and/or Latino social, cultural, and historical 
experience…”.  See USP § V.E.4.c (emphasis added).  Gabaldón has experience in the 
later focus, rather than the former, as permitted in the USP by the word “or”. 
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